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UNITED STATES VS. ALASKA PACKERS ASSOCIATION 1 


a Supreme Court of the District < 

United States of America, plaintiff 

vs, 

Alaska Packers Association, a corporation 

defendant 

United States of America, 

District of Columbia , ss: 

Be it remembered that in the Supreme Court of the district of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Filed Apr. 7, 1926. Frank E. Cunningham, Clerk. 

K. I 

In the Supreme Court of the District of Columbi^ 

United States of America, plaintiff 

Alaska Packers Association, a corporation, ' ^ Law, No. (1425 

defendant 



Declaration 


first count 

The plaintiff, United States of America, sues the defendant, Alaska 
Packers Association, a corporation duly organized, incorporated, and 
transacting business under and by virtue of the laws of the State of 
California, with its principal place of business in the city of San 
Francisco, State of California, for that during the time the United 
States of America was in a state of war with the Imperial German 
Government, it became necessary in order to supply rations dnd food 
for the Army, Navy, and Marine Corps of the United States of 
America to purchase large quantities of canned salmon and that 
during said time, for the purpose of facilitating the purchase of said 
food supplies for the Army, Navy, and Marine Corps the President 
of the United States, by an act of Congress, was given the pight to 
control and regulate prices and distribution of foodstuffs, and for the 
purposes of carrying out the provisions of said act the President 
was authorized to enter into any voluntary arrangement oi- agree¬ 
ments to create and use any agent and agencies that, in his 
2 judgment, was expedient or necessary; that in obedience to the 
provisions of said act and for the purpose of carrying out its 
provisions the President of the United States, by Executive order 
issued on the 10th day of August, 1917, created a board or Commis¬ 
sion known as the United States Food Administration; that [for the 
purpose of facilitating the purchase of said food supplies to be used 
bv the Army, Navy, and Marine Corps, and in obedience to the terms 
of said act of Congress, the President of the United States did, on 
the 6th day of May, 1918, create and organize, by Executive order, 
a further bureau or board known as the food purchase boanfi; that 
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said food purchase board so organized, as aforesaid, was composed of 
representatives from the Army, the Navy, the Marine Corps, the 
Food Administration, and the Federal Trade Commission of the 
United States, all legally organized departments of the United 
States; that the function of said board, so organized, was to recom¬ 
mend to the War Department of the United States and to advise the 
Food Administration of such recommendations, the manner of ac¬ 
quiring foodstuffs for the use of the military forces of the United 
States, the quantity that the dealers in such commodities should 
reserve for the use and purposes of the United States, the quantity 
that should be purchased for the use of the military forces of the 
United States, and the prices that should be paid therefor, which 
recommendations were made by the said food purchase board to the 
Food Administration; that acting upon said recommendations of 
the said food purchase board bulletins were issued by the Food Ad¬ 
ministration, through its division of coordination of purchase, mak¬ 
ing reservations and fixing prices on said commodities so required 
by the military forces of the United States; and that on the 19th day 
of January, 1918, and at the time the food purchase board was acting 
informally the said Food Administration issued a bulletin which 
provided, among other things, as follows: 

“(2) The division of coordination of purchase therefore presents 
the following plan for securing the necessary canned food from the 
1918 pack for all branches of the United States Government 
3 (the Army, Navy, Marine Corpr, Red Gross, etc.) 

“ Enclosed herewith the canner will find blank forms of 
tender in triplicate, which indicate the three principal kinds and 
grades of canned foods which will be considered. The canner is to 
retain the triplicate copy for his files, and the other two are to be re¬ 
turned to the division of coordination of purchase, the United States 
Food Administration, Washington, D. C., on or before the first day of 
Februarv. 1918. 

“(4) The canner is requested to indicate on the blanks the quanti¬ 
ties he is prepared to furnish, together with the price he is willing 
to make * * *. 

“(5) The buyers (Army, Navy, Marine Corps, Red Cross, etc.) 
reserve the right to reject any or all tenders, but will either accept 
or reject said tender on or before the ninth day of February, 1918. 

“Upon approval of a tender bv a buyer (either Army, Navy, 
or other) an individual contract shall be made by the approving 
buyer with the canner offering the tender. * * * ” 

That said bulletin was forwarded to said defendant, together with 
the other salmon canners of the United States; that thereafter, to 
wit, on the 30th day of July, 1918, and in conformity with the recom¬ 
mendations of the food purchase board, the Food Administration 
issued bulletin No. 10 and No. 11 and transmitted the same to the 
defendant, together with the other salmon canners of the United 
States, copies of which bulletins are hereto attached and made a part 
hereof, marked, respectively, “Plaintiff’s Exhibits Nos. 1 and 2”; 
that by said bulletin the said defendant was advised that the United 
States would pay as a provisional price for No. 1, tall, red salmon 
the sum of $7.00 per case; that the price so fixed was tentative, the 
final price to be thereafter determined upon an ascertainment of cost 
of packing by the Federal Trade Commission after the pack was com- 
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pleted, the final price to comprehend the actual and necessary cost to 
the canner plus a reasonable profit not to exceed the market; that 
said bulletin contained among other things the following provision: 

44 Goods guaranteed against spoils and swells until J uj y 1, 1919. 
Spoiled or swelled goods are to be held subject to sellers orders.” 

4 That the terms of said bulletin No. 10 were in all respects ac¬ 
cepted and acquiesced in by said defendant in the purchase of 

salmon of it by the United States except only that by agreement of 
parties the tentative price was increased from $7.00 per case to $7.75; 
that upon due notice being given by the Food Administrat ion to the 
Quartermaster General of the Army that allotments of No. 1, tall, red 
salmon were in the hands of said defendant for purchase by the 
United States under the terms and provisions of said bullejtin No. 10 
the Quartermaster General purchased of said defendant 262,572 cases, 
the purchase being made upon Quartermaster Corps Form 108-B, a 
copy of which is hereto attached and made a part hereof, marked 
44 Plaintiff's Exhibit No. 3”; that in conformity with said purchase 
under the terms and conditions as aforesaid said defendant delivered 
to the United States 262,572 cases of No. 1. tall, red salmon at the 
agreed tentative price of $7.75 per case and was paid anc} accepted 
therefor from the United States the sum of $2,034,933.00; that in 
addition to the said sum $7.75 per case the United States pa id to said 
defendant for strapping the cases in which said salmon was contained 
the sum of $7,620.25, or a total payment of $2,042,563.25; that said 
salmon, as hereinbefore described, was of the 1918 pack of salmon and 
was sold to the United States and purchased by it under ^he terms 
and conditions as defined in said bulletin No. 10, and said Quarter¬ 
master Corps Form 108-B, as hereinbefore alleged; that during the 
month of March, 1919, it was discovered that large quantities of the 
salmon of the 1918 pack were spoiled, putrid, and unfit for human 
consumption; that when the contents of a can of salmon gives no 
external evidence bv leakage or bv the swelling of the can that it is 
spoiled, that such spoilage must have occurred prior to the canning; 
that the spoiled salmon is the possession of plaintiff of the 1918 pack 
so purchased of defendant gave no external indication of the condi¬ 
tion of the contents of the can, and plaintiff was therefore unable to 
determine the particular cans that contained the spoiled safmon nor 
the quantity of the same that was spoiled; that becaiise of the 

5 spoiled conditions, as hereinbefore alleged, the said salmon 
could not be issued to the military and naval forces of the 

United States as a ration without endangering the health of such 
forces, and being unable at the time the discovery was made to 
ascertain the quantity of spoiled salmon or the particular cahs which 
contained spoiled salmon the plaintiff notified the defendant of the 
condition of such salmon and demanded that the said defendant take 
back all of the salmon and reimburse plaintiff for the moneyjpaid for 
the same and other damages sustained thereby; that the said defend¬ 
ant declined to take back said salmon upon the demand of plaintiff, 
but instead thereof opened negotiations with plaintiff with reference 
to the demands made upon it and that during said negotiations a 
committee representing the defendant and other salmon capners of 
the United States waited upon the officers of the United States with 
the intentions and for the purpose of negotiating concerning the 
controversy arising out of the spoiled condition of the salmon and the 
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said demands of the United States; that at the time of said negotia¬ 
tions Major General George VT. Burr. Assistant Chief of Staff, 
Director of Purchase. Storage, and Traffic, was the officer authorized 
by the President of the United States and the Secretary of War to 
supervise for the United States the making and performance of con¬ 
tracts for the, purchase of supplies for the Army and to do all things 
necessary to preserve and protect the rights of the United States with 
reference thereto: that Lieutenant Colonel J. H. Adams, lieutenant 
of the Quartermaster Corps, in charge of the subsistence division, and 
Colonel J. L. Schley, colonel of Engineers and Director of Purchase, 
were at the time of said negotiations officers of the War Department 
and of the United States, subordinate to Major General George W. 
Burr in connection with his duties, as hereinbefore alleged: that 


negotiations were opened and had between the said committee and the 
plaintiff with reference to the demands of the United States so 
occasioned by the spoiled condition of the salmon, and that 
6 during said negotiations inquiry was made by the said Major 
General George W. Burr to his said subordinates. Colonel J. L. 
Schley and Lieutenant Colonel J. J. Adams, with reference to an ad¬ 
justment of the differences between the parties and a compromise 
thereof, and that during said negotiations and in answer to inquiry 
made of them by the said Major General George W. Burr, the said 
Lieutenant Colonel J. H. Adams, and Colonel J. O. Schley represented 
to the said Major General Burr that the tentative price of $7.75 per 
case so paid the defendants for the salmon purchased, as aforesaid, was 
estimated to be but three-fourths of the final price which the United 
States would ultimately have to pay to said defendant if it retained 
the salmon, and that if said salmon were returned to defendant, and 


that the claim of the United States made against said defendant be 


compromised, the remaining one-fourth of said tentative price which 
was estimated would have to be paid to said canners would be abated; 
that such representations so made were inaccurate, false, and untrue; 
that under the provisions of bulletin No. 10, as aforesaid, the final 
price was to be fixed after the Federal Trade Commission had ascer¬ 
tained the cost to the canners of the packing of the salmon, to which 
was to be added a profit of twenty per cent: that prior to March 15, 
1919. the Federal Trade Commission had ascertained the cost to the 


canners of packing said salmon, although the report of said com¬ 
mission was not transmitted formally to the food purchase board until 
June 30. 1919; that said cost so determined by the Federal Trade 
Commission showed that the cost of packing the same was $5.8265 


per case, but that neither said Lieutenant Colonel J. H. Adams or 
Colonel J. L. Schley made any effort to ascertain the cost of packing 
the said salmon so determined bv the Federal Trade Commission. 


nor did they make any effort to ascertain whether the final price 
to be paid for said salmon had been fixed, though ample opportunity 
was open to them to determine said facts had inquiry been made: 
that notwithstanding the final price had not been determined and 
notwithstanding that Lieutenant Colonel J. H. Adams and 


7 Colonel J. L. Schley were not informed as to the cost deter¬ 
mined by the Federal Trade Commission and that neither of 
them made any effort to ascertain such cost, they reported to their 
said superior officer, Major General George W. Burr, that it had 
been estimated that the final price would be twenty-five per cent 
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greater than the tentative price, which said representation was false, 
untrue, and with no foundation in fact; that the final price upon the 
cost so ascertained by the Federal Trade Commission prior to 
March 15, 1919, plus a profit of twenty per cent, would have been 
$6.9918 for the No. 1, tall, red salmon and that such fact could 
readily have been ascertained by the said Lieutenant Colonel Adams 
and Colonel Schley had inquiry been made; that said defendant, 
through the committee, as aforesaid, represented to the sail Lieuten* 
ant Colonel Adams that because large quantities of salmor had been 
found to be spoiled and putrid, and that no external indications of 
the condition of the contents of the can were disclosed, that it 
would be necessary for the United States in case it retained the sal¬ 
mon for the use of the Army or sold the same on the commercial 
market, or in case it persisted in its demand that the said defendant 
take back said salmon and refund to the United States the purchase 
price, to make a personal inspection of the contents of each separate 
can to ascertain its true condition, and that such inspection would 
involve an expense exceeding the value of the salmon and would 
make all of the salmon in the hands of the War Department so pur¬ 
chased of said defendant worthless to the plaintiff, anc| that the 
payment of the estimated one-fourth of the original price, together 
with the expense of such examination, would make the salmon in 
the hands of the plaintiff a liability instead of an asset: said com¬ 
mittee further represented that if the claim of the United States 
could be settled and compromised by returning the salmon to the 
defendant, as hereinafter stated, that they would make such examina¬ 
tion and inspection at their own expense; that said represcnta- 
8 tion with regard to the necessitv of examining the contents 
of each can of salmon, as hereinbefore alleged as inaccurate, 
false, and untrue: and that no such inspection would be required 
either by trade customs or the law in such case made and provided 
for the plaintiff to market the said salmon commercially or to permit 
its use by the military forces of the United States; that the 
trade custom with reference to the inspection of salmon, with which 
said custom the defendant was fully advised at the time the said 
representations were made and at the time the contract hereinafter 
complained of was executed, consisted of the examination of a small 
percentage of the salmon, to wit, not to exceed one can out of each 
case of forty-eight cans for the purpose of determining the charac¬ 
ter of the contents thereof : that the said defendant was at the time 
of said representations and at the time of the execution oif the con¬ 
tracts hereinafter alleged engaged in the business of canning salmon 
on an extensive scale and had been so engaged many years prior 
thereto: that said defendant was fully apprised of the customs of 
the trade by reason of its long experience, while the plaintiff had 
no knowledge with reference thereto: that notwithstanding the 
knowledge on its part that the plaintiff was not informed thereof 
the said defendant represented that it was necessary to examine 
the contents of each can as an inducement to the execution of the 
contract hereinafter complained of: that the defendant in the nego¬ 
tiations with reference to the compromise of such controversy rep¬ 
resented to the United States that it would be necessary, if the said 
defendant was to take the said salmon back, to recase sait salmon, 
relabel the cans, and to restencil and mark the cases, and that the 
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cost of the same would be 300 per case for tails having other than 
commercial labels, 310 per case for tails having commercial labels, 
400 per case for flats having other than commercial labels, 

9 and 320 per case for flats having commercial labels, when 
such salmon was to be delivered to a point commonly desig¬ 
nated as the Pacific coast point, and that on salmon shipped to a 
point commonly designated as an Atlantic coast point the cost would 
be on tails having other than commercial labels 47^0 per case, and 
tails having commercial labels 380 per case, and flats having other 
than commercial labels 48140 per case, and flats having commercial 
labels 30140 per case; that in truth and in fact that in the event 
such salmon was redelivered to defendant that there was no neces¬ 
sity for providing new cases nor for stenciling or marking the same 
nor for relabeling any of said cans; and that the said defendant 
was fully advised of the lack of any such necessity at the time said 
representations were made; that it had no knowledge of the truth of 
the representations, as hereinbefore alleged, as to the necessity of 
examining and inspecting each can of said salmon, or as to the neces¬ 
sity of recasing, remarking, and restenciling the cases in which it 
was contained or of relabeling the cans, and that the plaintiff had 
no means of ascertaining these facts, but that it relied upon the 
representations made to it by said defendant as to the necessity of 
incurring such expense and believed the same to be true at the time 
said representations were made and at the time the contracts here¬ 
inafter complained of were executed, and because of such reliance 
upon the truth of such representations and because plaintiff knew 
that said defendant had for manv years been engaged in the business 
of salmon packing, and was therefore informed regarding the neces¬ 
sity of examining each can and of recasing, remarking, and re¬ 
stenciling the cases and of relabeling the cans, and relying upon the 
truth of said representations and the superior knowledge of said 
defendant and because Major General Burr believed the statements 
made by his subordinates, that in the event the salmon was not turned 
back to the defendant the plaintiff would have to pay said defendant 
an additional one-fourth of the original purchase price, and because 

of the reliance of plaintiff upon the truth of all of said state- 

10 ments and representations, the said Major General Burr was 

thereby induced to authorize the compromise the claim of the 

United States made against the said defendant, as aforesaid, and did 
compromise said claim in the manner hereinafter alleged; that be¬ 
cause of the false and fraudulent representations, as hereinbefore 
alleged, and because of the reliance of the officers and agents of 
plaintiff upon the truth and accuracy of the same a compromise of 
the claim held by the United States against said defendant, as here¬ 
inbefore alleged, was effected by the execution of certain contracts 
made by and between the United" States as first party and the Alaska 
Packers Association as the second party, under the terms of which 
the said defendant was to take back all the salmon sold and delivered 
by it of its 1918 pack to the United States, and then in the posses¬ 
sion of the United States, at the agreed price of $7.75 per case upon 
the condition that the United States would allow and rebate to said * 
defendant certain concessions for recasing, remarking, and restencil¬ 
ing the new cases and relabeling the cans, as hereinbefore alleged; 
it was further agreed by said contract that the United States should 
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hold said salmon subject to the order of the defendant at }ts own risk 
and at its own expense for a period not to exceed six months after 
the date of said contract; it was further agreed by said contract 
that the United States would deliver said salmon free on| board cars 
at any point or destination desired by defendant upon'call bein^ 
made therefore by said defendant; that there was specified in said 
contract and compromise as a consideration for the execution of the 
same by plaintiff that it was necessary to determine the actual 
amount of said salmon which may be spoiled which would require 
an examination and inspection of each individual can of salmon of 
the entire amount delivered, necessitating great expense to the 
United States and resulting in practically a wastage of the 
11 entire amount of said salmon; and that said defendant at the 
time of the execution of said contract and because of its long 
experience in the packing and sale of salmon, know that said repre¬ 
sentations forming a part of the consideration given to ^he United 
States was false, inaccurate, and untrue; that as a part o^ said con¬ 
tract and one of the considerations recited in said contract which 
induced its execution bv plaintiff is the necessity for tqe said de¬ 
fendant to provide new cases, to stencil and mark the cases and to re¬ 
label the cans and that because of such necessity the concessions 
hereinbefore alleged were allowed in said contract by plaintiff to said 
defendant; that at the time of the execution of said contract the said 
defendant knowing that such consideration was recited in said con¬ 
tract and knowing that it was not necessary to recase, resiencil, and 
remark said cases, and that it was not necessary to relabel the cans, 
and that there was no intention on the part of said defendant so to 
do, did not inform or advise the plaintiff of the facts in Connection 
therewith but permitted plaintiff to execute said contract under the 
belief that such recasing, restenciling, remarking, and relabeling was 
a necessary expense to be incurred and would of necessity have to be 
incurred before said salmon could be marketed; that said defendant 
by reason of its long experience in marketing salmon knew, at the 
time said representations were made and at the times the contracts 


were executed, that it was unnecessary to recase said salmon, to 
mark and stencil the cases, or to relabel the cans and that plaintiff 
had no knowledge or experience in marketing salmon and did not 
know that it was unnecessary to recase, mark, and stencil the cases, 
or to relabel the cans; all of which said defendant well knew at the 
time the representations were made and at the times the baid con¬ 
tracts were executed; that because of the false and fraudulent repre¬ 
sentations as hereinbefore alleged, the said Major General Burr, an 
officer of the War Department of the United States, acting 
12 for and in behalf of said department, authorized a compro¬ 
mise of the claim held by the United States against said de¬ 
fendant as aforesaid and that because of such authorization such 
claim was by the War Department of the United States compro¬ 
mised by the execution of certain contracts made by and between 
the United States as the first party and the Alaska Packers Asso¬ 
ciation as the second party, under and by virtue of the terms of which 
said defendant was to take back all of the salmon sold and delivered 
by it to the United States and then remaining in the possession of 
the United States at the agreed price of $7.75 per case, upob condi- 
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tion that the United States would allow and rebate to said defendant 
certain concessions for recasing, marking, and stenciling the new 
cases and relabeling the cans contained thereins as alleged hereinbe¬ 
fore; it was further agreed in said contracts that the United States 
should hold said salmon subject to the order of the defendant at its 
own risk and at its own expense for a period not to exceed six months 
after the date of the execution of said contracts; it was further 
agreed by said contracts that the United States would deliver said 
salmon free on board cars at any point or destination named bv said 
defendant upon call being made therefor by said defendants. Copies 
of said contracts are hereto attached and made a part hereof, marked 
“ Plaintiff Exhibits Nos. 4 and 5”; that under and by virtue of the 
provisions of said contracts and upon the order of said defendant, 
the United States delivered back to said defendant free on board 
cars at the point of destination named by said defendant, all of the 
salmon it had in its possession which had been purchased from said 
defendant and of the salmon so delivered back to said defendant as 
aforesaid, 126.016^- cases of the same was good salmon in fit 
and suitable condition for human consumption and that for said 
good salmon the United States received from said defendant the 
sum of $933,610.29 net after deducting the concessions as aforesaid 
and the payment of freight ; that the market value of this salmon 
so delivered baclp to the said defendant at the time of the execution 
of the contracts and at the time of the delivery of the same at the 
place where it was stored by the United States was $10.80 per 
13 case, or a total value of $1,360,972.80; that the salmon so 
delivered by the United States under and by virtue of said 
contracts of compromise was not placed in new cases nor were the 
cases restenciled or remarked nor were any of the cans relabeled, nor 
was said salmon at any time by the defendant or any one else recased, 
stenciled, marked, nor were the cans relabeled. 

That said false and fraudulent representations so made as aforesaid 
were all made in the District of Columbia; that the orders for the 
purchase of said salmon by the United States of said defendant 
were all executed in the District of Columbia; that the contracts of 
compromise as hereinbefore alleged were all executed in the Dis¬ 
trict of Columbia, each and all being had and done within the juris¬ 
diction of this honorable court. 

That said contract was a compromise of a valid claim held by the 
United States against said defendant and that neither the War 
Department nor any of its officers or agents were authorized by law 
to compromise a plaim of the United States and that such compro¬ 
mise was in direct violation of the law in such case made and pro¬ 
vided; that the contract of compromise under the terms of which 
the salmon was returned to the defendant as hereinbefore alleged, 
was induced by the false and fraudulent representations made by 
said defendant, to plaintiff as aforesaid, which were known to 
defendant to be false and fraudulent at the time they were made and 
which were relied upon by the officers and agents of plaintiff as true; 
that said compromise was induced by mistake, in this, that the 
plaintiff and its officers and agents acting for it, believed that if the 
salmon were retained and were not returned to the defendant, that 
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one-fourth of the purchase price would have to be paid to said 
defendant in addition to the amount that had already been paid and 
that such payment of said additional amount would b^ abated by 
said defendant if the salmon were turned back to it. 

That because of such compromise settlement of its cl 
inbefore stated, it has been damaged in the difference 
fair market value of such good salmon at the time of its return, which 
was $1,360,972.00, and the net amount it received from thb defendant 
for the same, to wit, $933,610.29, or the sum of $427,362.5^, for which 
said amount of $427,362.51, together with interest upon the same from 
the time of delivery of said salmon and for its cost herein laid out 
and expended, together with costs of suit, the plaintiff prays judg¬ 
ment against said defendant. 

14 SECOND COUNT 

The plaintiff, United States of America, sues the defendant, 
Alaska Packers Association, a corporation duty organized, incor¬ 
porated, and transacting business under and by virtue of the laws of 
the State of California, with its principal place of business in the 
city of San Francisco, State of California, for that during the time 
the United States of America was in a state of war with the Imperial 
German Government it became necessary, in order to supply rations 
and food for the Army, Navy, and Marine Corps of the United 
States of America, to purchase large quantities of canned salmon, 
and that during said time, for the purpose of facilitating the pur¬ 
chase of said food supplies for the Army, Navy, and Marine Corps, 
the President of the United States, by an act of Congress, was given 
the right to control and regulate prices and distribution of food¬ 
stuffs, and for the purposes of carrying out the provisions of said 
act, the President was authorized to enter into any voluntary arrange¬ 
ment or agreements, to create and use any agent and agencies that 
in his judgment were expedient or necessary; that in obedience to 
the provisions of said act and for the purpose of carrying out its 
provisions the President of the United States by Executive order 
issued on the 10th day of August, 1917, created a board or commission 
known as the United" States Food Administration; that for the pur¬ 
pose of facilitating the purchase of said food supplies to be used 
by the Army, Navy, and Marine Corps, and in obedience to the 
terms of said act of Congress, the President of the United States 
did, on the 8th day of May, 1918, create and organize by Executive 
order a further bureau or board known as the food-purchase board; 
that said food-purchase board so organized as aforesaid was com¬ 
posed of representatives from the Army, the Navy, the Marine 
Corps, the Food Administration, and the Federal Trade Commission 
of the United States, all legally organized departments of the United 
States; that the function of said board, so organized, was to recom¬ 
mend to the War Department of the United States and to advise 
the Food Administration of such recommendations, the manner of 
acquiring foodstuffs for the use of the military forces of the United 
States, the quantity that the dealers in such commodities should 


im as here- 
)etween the 
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reserve for the use and purposes of the United States, the 
15 quantity that should be purchased for the use of the military 
forces of the United States and the prices that should be paid 
therefor, which recommendations were made by the said food- 
purchase board to the Food Administration; that acting upon said 
recommendations of the said food-purchase board, bulletins were 
issued by the Food Administration through its division of coordi¬ 
nation of purchase, making reservations and fixing prices on said 
commodities so required by the military forces of the United States; 
and that on the 19th day of January, 1918, and at the time the 
food-purchase board was acting informally, the said Food Admin¬ 
istration issued a bulletin which provided among other things as 
follows: 

“(2) The division of coordination of purchase therefore presents 
the following plan for securing the necessary canned food from the 
1918 pack for all branches of the United States Government (the 
Army, Navy, Marine Corps, Red Cross, etc.). 

“ Enclosed herewith, the canner will find blank forms of tender in 
triplicate, which indicate the three principal kinds and grades of 
canned foods which will be considered. The canner is to retain the 
triplicate copy for his files, and the other two are to be returned to 
the division of coordination of purchase, the United States Food Ad¬ 
ministration, Washington, D. C., on or before the first dav of Feb- 
ruary, 1918. 

“ (4) The canner is requested to indicate on the blanks the quan¬ 
tities he is prepared to furnish, together with the price he is willing 
to make * * *. 

“(5) The buyers (Army, Navy, Marine Corps, Red Cross, etc.) 
reserve the right to reject any or all tenders, but will either accept or 
reject said tender on or before the ninth dav of Februarv, 1918. 

u Upon approval of a tender by a buyer (either Army, Navy, or 
other) an individual contract shall be made bv the approving buyer 
with the canner offering the tender. * * * ” 

that said bulletin was forwarded to said defendant, together with the 
other salmon canners of the United States; that thereafter, to wit, on 
the 30th dav of July, 1918, and in conformitv with the recommenda- 
tions of the food, purchase board, the Food Administration issued 
bulletin No. 10 and No. 11 and transmitted the same to the defendant, 
together with the other salmon canners of the United States, copies 
of which bulletins are hereto attached and made a part hereof, 
marked, respectively, “Plaintiff’s Exhibits Nos. 1 and 2”; that by 
said bulletin the said defendant was advised that the United States 
would pay as a provisional price for No. 1, tall, red salmon the sum 
of $7.00 per case; that the price so fixed was tentative, the final price 
to be thereafter determined upon an ascertainment of cost of pacldng 
by the Federal Trade Commission after the pack was com- 
10 pleted, the final price was to comprehend the actual and neces¬ 
sary cost to the canner plus a reasonable profit not to exceed 
the market; that said bulletin contained, among other things, the fol¬ 
lowing provision; 

“ Goods guaranteed against spoils and swells until July 1, 1919. 
Spoiled or swelled goods are to be held subject to seller’s orders.” 



UNITED STATES VS. ALASKA PACKERS ASSOCIATION 11 

That the terms of said bulletin No. 10 were in all resbects accepted 
and acquiesced in by said defendant in the purchase or salmon of it 
by the United States except only that by agreement of parties, the 
tentative price was increased from $7.00 per case to $7.75; that upon 
due notice being given by the Food Administration to the Quarter¬ 
master General of the Army that allotments of No. 1, tall, red salmon 
were in the hands of said defendant for purchase bV the United 
States under the terms and provisions of said bulletin No. 10, the 
Quartermaster General purchased of said defendant ^62,572 cases, 
the purchase being made upon Quartermaster Corps F<j>rm 108-B, a 
copy of which is hereto attached and made a part hereof, marked 
“ PlaintifTs Exhibit No. 3”; that in conformity with s^id purchase 
under the terms and conditions as foresaid, said defendant delivered 
to the United States 262,572 cases of No. 1, tall red salmon at the 
agreed tentative price of $7.75 per case and was paid and accepted 
therefor from the United States the sum of $2,034,933.00; that in addi¬ 
tion to the said sum of $7.75 per case, the United States paid to said 
defendant for strapping the cases in which said salmon was contained, 
the sum of $7,620.25, or a total payment of $2,042,553.25; that said 
salmon as hereinbefore described was of the 1918 pack oij salmon and 
was sold to the United States and purchased by it under t|ie terms and 
conditions as defined in said bulletin No. 10, and said Quartermaster 
Corps Form 108-B, as hereinbefore alleged; that after ^he delivery 
of the salmon by defendant to plaintiff as aforesaid it was discovered 
that 25,648|V cases of salmon delivered and sold to the plaintiff by 
said defendant were spoiled, putrid, and unfit for human consump¬ 
tion and were in such condition at the time the salmon was canned; 
that immediately upon the discovery of the condition of feaid salmon 
plaintiff notified and advised defendant of the condition of the salmon 
and demanded under the contract of guaranty in bulletin No. 
17 10 as aforesaid, that defendant recall and take back ^aid salmon 

and refund to plaintiff the purchase price thereof \fhich plain¬ 
tiff had theretofore paid to said defendant; that said defendant 
agreed to take back and did take back said salmon and Refunded to 
plaintiff the purchase price thereof; that under and by virtue of the 
terms of the contract of guaranty in bulletin No. 10, hereinbefore 
mentioned, such spoiled and putrid salmon was to be held subject to 
the order of said defendant and that plaintiff was under no legal 
obligation or duty to pay the freight upon said salmon to the destina¬ 
tion requested by defendant after the rejection of the sam^ and after 
the said defendant had agreed to take said salmon back|; that not¬ 
withstanding there was no duty upon the plaintiff to pay said freight 
the plaintiff returned the salmon as aforesaid to the order and at the 
destination requested by said defendant and paid therefor^ upon the 
account of said defendant, the sum of $11,848.13 as freight, which said 
sum, together with interest from the date of the payment, as well as 
costs of suit, is due and payable to the plaintiff from said defendant, 
for which said sum of $11,848.13, together with interest thereon from 
the date of payment, as well as costs of suit, plaintiff prays judgment 
against defendant. 

Wherefore, upon the several causes of action set forthi and con¬ 
tained in the first and second counts of the declaration herein, plain- 
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tiff prays judgment against said defendant in the and for the sum of 
$439,210.64, together with interest from the time that the said several 
sums, as set forth in the first and second counts of the declaration 
herein, were due and payable, as well as costs of suit. 

Jxo. G. Sargent, 

Attorney General of the United States. 
i C. Frank Reavis, 

Special Assistant to the Attorney General 
i of the United States. 

Maxwell F. Beciitol, 

Special Assistant to the Attorney General 
i of the United States. 

Peyton Gordon, 

United States District Attorney 

for the District of Columbia. 

Leo A. Rover, 

Assistant U. S. Attorney. 

18 State of Nebraska, 

Lancaster County , ss: 

C. Frank Reavis beimr first dulv sworn on oath savs: I am a 

• ^ V m 4/ 

special assistant to the Attorney General of the United States, ap¬ 
pointed and qualified for the purposes of the above-entitled cause; I 
have read the foregoing declaration and know the contents thereof 
and the allegations therein contained are true, as I verily believe. 

C. Frank Reavis. 

Subscribed in my presence and sworn to before me this 8th day of 
March, 1926. 

[seal.] C. E. Sanden, Notary Public. 

19 Plaintiffs Exhibit No. 1 


Filed Apr. 7, 1926. 

United States Food Administration. Division of Coordination of 

Purchase 

CANNED-FOOD BULLETIN NO. 10 

In Bulletin No. 49, issued bv the National Canner’s Association, the 
Army, the Navy, and the Marine Corps placed their minimum re¬ 
quirements of canned tomatoes, corn, and peas at 15 per cent of the 
total 1918 pack. 

Canned tomatoes 

1. Quantity: You are now advised that the requirements have been 
increased to 33% per cent of the total 1918 pack of canned tomatoes. 
The Army, the Navy, and the Marine Corps guarantee to take, and 
you are hereby directed to hold the above percentage of vour pack. 
The Navy and the Marine Corps will take ZZ 1 /^ per cent of the packs 
of Delaware and New Jersey: the Army will take 33l/g per cent of the 
packs of all other States (with some minor exceptions). 
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2. Quality: Standard quality only is desired. 

Specifications as follows: Tomatoes to be packed of the best stand¬ 
ard quality of the latest crop. Tins to be well filled with sound 
ripe fruit, well peeled and cored, and of good body and flavor. 

3. Cans: No. 2% cans—net weight shall not be less than 1 pound, 
12 ounces. 

No. 3 cans—net weight shall not be less than 2 pounds. 

No. 10 cans—net weight shall not be less than 6 pounds, 7 ounces. 

4. Cases: No. 2% cans, 24 cans to the case. 

No. 3 cans, 24 cans to the case. 

No. 10 cans, 6 cans to the case. 

(a) Navy requirements to be packed in export cases only, and 
to comply with specifications covering export cases No. 1, No. 2, or 
No. 3, as described in the United States Food Administraiion Bulletin 
No. 40. 

(b) The Army will require export containers from all canners, 
whose quota is one carload, or more; standard Army export boxes 
only to be used, made according to specifications to be furnished by 
the Army. 

Allotments accepted by the Army where quota is less than one 
carload are to be packed in domestic cases A, B, C, D, or E. as de¬ 
scribed in United States Food Administration Bulletin No. 40. 

(c) Marine Corps requirements to be packed in domestic cases, A, 
B, C, D, or E, as described in United States Food Administration 

Bulletin No. 40. 

20 Certain tenders of 1918 corn and tomatoes made by canners 
to the Army and Navy at a definite fixed price have already 
been accepted. Canners who have been notified by the Fbod Admin¬ 
istration of the acceptance of such tenders shall consider these as 
constituting a part of the 33% per cent of their tomato pack and 25 
per cent of their corn pack that this bulletin directs them to hold 
In cases where the amount tendered to the Army and Navy is in 
excess of 33% per cent of their total tomato pack and 25 per cent of 
their total corn pack, canners will nevertheless be required to make 
delivery of the full amount tendered. For all goods so tendered the 
Army and Navy will pay the tender price, which shall not be subject 
to revision; and full payment will be made immediately op receipt of 
inspector’s report accompanied by completed bill of lading when 
products have been inspected at point of origin, or in case the canner 
has elected to submit samples for inspection, on arrival of shipment. 

Canned corn 

5. Quantity: You are now advised that the requirement^ have been 
increased to 25 per cent of the total 1918 pack of canned corn. The 
Army, the Navy, and the Marine Corps guarantee to take, and you 
are hereby directed to hold above percentage of your pack. 

6. Quality: The Navy and the Marine Corps will take 25 per cent 
of the packs of Maryland, Nebraska, and Pennsylvania, and will 
require standard and extra standard quality. 

The Army will take 25 per cent of the packs of all other States 
(with some minor exceptions) and will require extra standard and 
fancy quality. Army will accept standard only when necessary to 
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fill quota. The following varieties are acceptable: Evergreen, Coun¬ 
try Gentlemen, Crosby, and Shoe Peg or Whole Grain. 

Specifications as follows: To be of the best quality of the latest 
crop. To be of good color and flavor, tins to be well filled and free 
from hard kernels and watery liquid. To be practically free from 
silk, bits of cob, and husk. 

7. Cans: No. 2 cans, 24 to the case. 

8. Cases: (a) Navy requirements to be packed in export cases 
only, and to comply with specifications covering export cases No. 1, 
No. 2, or No. 3, as "described in United States Food Administration 
Bulletin No. 40. 

(b) Army requirements for domestic use are to be packed in 
domestic cases A, B. C, D, or E, as described in United States Food 
Administration Bulletin No. 40. 

(c) The Army will require, packed in export cases, 25 per cent 
of the 1918 pack of all canners of corn in the States of Maine and 

Illinois whose quota for the year 1917 amounted to 5,000 cases, 
21 or more, and 25 per cent of the 1918 pack of certain canners 
in the State of Iowa, to whom notice will be promptly sent by 
the Army. Sandard export boxes only to be used, made according 
to specifications to be furnished by the Army. 

(d) Marine Corps requirements to be packed in domestic cases A, 
B, C, D. or E, as described in United States Food Administration 
Bulletin No. 40. 

9. Price: We are advised that the Army, the Navy, and the Marine 
Corps will pay the following provisional prices, pending final adjust¬ 
ment after actual costs have been ascertained through the Federal 
Trade Commission: 

Standard_$1.15 per dozen 

Extra standard___$1.25 per dozen 

Fancy-$1.30 per dozen 

Canned peas 


10. Quantity: Allotments for 25 per cent of the total 1918 pack of 
canned peas have been made. 

11. Quality: (a) The Navy and the Marine Corps are arranging 
to take 25 per cent of the packs of Maine, New York, Pennsylvania, 
New Jersey, Delaware, Maryland, Virginia, Montana, Idaho, and 
California. Standard quality No. 3 and No. 4 sieve Alaskas, and 
standard quality Nos. 3, 4, and 5 sieve Sweets are required, but deliv¬ 
ery of 25 per cent of above sizes in fancy quality will be accepted 
when necessary. 

(b) The Army will take 25 per cent of the packs of all other 
States. Standard quality Nos. 3 and 4 sieve Alaskas, and standard 
quality Nos. 3, 4, and 5 sieve Sweets are required. The Army will 
accept ungraded peas. 

12. Cans: The Navy and the Marine Corps will accept No. 2 cans, 
24 to the case, onlv. 

The Army will accept No. 2 cans, 24 to the case; No. 10 cans. 6 to 
the case. 

13. Cases: (a) Navy requirements to be packed in export cases 
only, and to comply with specifications covering export cases No. 1, 
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No. 2, or No. 3, as described in United States Food Administration 
Bulletin No. 40. 

(b) Army requirements for domestic use are to be packed in do¬ 
mestic cases A, B, C, D, or E, as described in United States Food 
Administration Bulletin No. 40, and for export use in standard Army 
export boxes made according to specifications to .be fum: shed by the 
Army. 

(c) Marine Corps requirements to be packed in domestic cases 
A, B, C, D, or E, as described in United States Food Administration 

Bulletin No. 40. 

22 14. Price: We are advised that the Army, the N^ivy, and the 

Marine Corps will pay the following provisional ririces, pend¬ 
ing final adjustment after actual costs have been ascertained through 
the Federal Trade Commission: 


All grades and sieves_$1.20 per dozen 

New York State_$1.35 per dozen 

CANNED SALMON 


fj)r No. 2 cans 
for No. 2 cans 


15. Quantity: The salmon-canning industry has beer instructed 
to reserve for the Government 65 per cent of their total p^cks of red, 
medium red, and pink salmon, 55 per cent of the totjal pack of 
Chum salmon, and 20 per cent of the total pack of Sock^ye salmon. 

16. Price: We are advised that the Army, the Navy, and| the Marine 
Corps will pay the following provisional prices, pending final ad¬ 
justment after actual costs have been ascertained through the Fed¬ 
eral Trade Commission: 


No. 1 tall pink_$ 

No. 1 tall medium red_$0 

No. 1 tall red_$ 

STRING BEANS 


p.00 per case 
5.50 per case 
00 per case 


17. Quantity: The string-beans packers have been instructed to 
reserve for the Government 25 per cent of their total packs of green 
and wax beans as per specifications announced in Bulletiiji No. 9. 

18. Price: We are advised that the Army, the Navy, and " 

Corps will pay the following provisional prices, pending final ad¬ 
justment after actual costs have been ascertained through the Federal 
Trade Commission: 

No. 2 extra standard_$1.25 per dozen 

No. 2 fancy_$1.45 per dozen 

We are advised by the Army, the Navy, and the Marine Corps that 
the following applies to canned tomatoes, corn, peas, salmon, and 
string beans: 

19. Prices: Prices to be paid shall be the actual and necessary cost 
plus a reasonable profit not to exceed the market. 

(a) The actual and necessary cost of the individual packer shall 
be determined bv the Federal Trade Commission after the 
23 pack is completed. 

(b) In case it appears that the final costs of ^ny owner 
are relatively high, due to excessive price paid for raw 

S2034—28-3 


materials 
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or other items, the Army, the Navy, and the Marine Corps reserve 
the right to decline allotments to that owner. 

(c) A provisional payment will be made pending final adjust¬ 
ment, and the balance will be paid promptly alter the price has been 
determined, as outlined above. 

20. Carload lots: Provided that the above percentages reserved 
for the Army, the Navy, and the Marine Corps in any allotments 
do not equal a full carload, and provided that these percentages will 
be more than one-half of a single car shipment, you are instructed 
to ship, over and above the percentage involved, a sufficient quantity 
to make at least a minimum full-car delivery. The same conditions 
and basis of payment will exist in settlement for this excess as has 
been established, and will be finally determined, for the percentages 
already reserved for Government use. 

21. Inspection: The Army, the Navy, and the Marine Corps will 
(a) inspect the product at the point of origin (product must be 
labeled and cased before inspection can be made) ; or (b) canner may 
elect to submit samples to the depot quartermaster or supply officer 
to whom the product is to be shipped. This does not apply to string 
beans or salmon. Samples must he submitted of those products. 

22. Payments: The Army, the Navy, and the Marine Corps will 
make the provisional payment immediately upon receipt of in¬ 
spector’s report, accompanied by a completed bill of lading, when 
products have been inspected at point of origin. In case the canner 
has elected to submit samples for inspection, the provisional payment 
will be made on receipt of invoice, together with completed bill of 
lading. If the time necessary to determine the price exceeds thirty 
(30) days after the date of completed bill of lading, interest on the 
unpaid portion of the amount due the canner shall be paid at the 
rate of six (6) per cent per annum from date of completed bill of 
lading to date of payment of voucher. 

23. Storage, interest, insurance: On tenders of peas not ordered 
shipped prior to October 1, 1918, or of tomatoes, corn, string beans, 
and salmon not qrdered shipped prior to December 1, 1918, storage 
at the rate of two (2) cents per case per month, or part thereof, will 
be added, and interest at six (6) per cent per annum, together with 
insurance. 

24. Guarantee: Goods guaranteed against spoils and swells 
24 until July 1. 1919. Spoiled or swelled goods are to be held 
subject to seller’s order. 

25. Labels: Cans shall bear the regular commercial labels, showing 
the brand, name of packer or distributor, location, and net weight of 
contents. Net weight only to be paid for, not to exceed net weight 
marked on label. 

26. Marking of cases: To ends, one color. 

Division of Coordination of Purchase, 

United States Food Administration. 
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25 Plaintiffs Exhibit No. 2 

Filed Apr. 7, 1926. 

United States Food Administration, Division of Coordination of 

Purchase 

CANNED-FOODS BULLETIN NO. 11 

Washington, D. C., August i(9, 1918. 

Supplementing bulletin No. 10, the Army, the Navy,, and the 
Marine Corps request us to transmit the following: 

1. Cases: No commodity will be accepted in cases containing twelve 
(12) No. 10 cans. No. 10 cans must be packed six (6) cans to the case. 

The Navy specifications for export boxes have been modified as 
follows: The provision for side nailing of boxes has been eliminated. 
The two-piece sides and two or three piece tops and bottoms^ need not 
be tongued and grooved. 

The Army specifications for export boxes have been modified as 
follows: (A) Boxes measuring five-eighths-inch ends, five-sjxteenths- 
inch sides, tops, and bottoms will be accepted, provided the lumber 
used complies with the specifications, and provided further that if 
5d nails are used in jilace of 6d nails as specified, that another nail 
shall be used in fastening the box. Box to be well made and strapped 
according to specifications and that the size of the nail used in fasten¬ 
ing the straps to the box shall be the same size as the nails used in 
the nailing of the box. (B) This authorization shall only cover boxes 

now manufactured and readv to be used and such boxes as are on 

«/ 

order as of date of July 22, 1918. All future boxes shall conform 
strictly to the Army sjiecifications as set forth in supplv circular 
No. 22. 

For additional information regarding boxes for canned foods 
allotted for the Army confer with your zone quartermaster, who has 
full power and instructions to act. Specifications covering types and 
the construction of the containers is a departmental matte]- resting 
solely with the department of the Government making the purchase. 

2. Prices: In order to expedite payment, the Federal Trade Com¬ 
mission will determine zone costs so that a uniform flat price may be 
paid in each zone where packing conditions are practically the same. 
The costs of individual canners will be ascertained as outlined in 
bulletin No. 49 issued by the National Canners Association. 

3. Tomato catsup: The food purchase board has recommenced that 
tomato catsup be not placed on the allotment plan. 

Under Government license rules packers are allowed to sell as 
futures up to 75% of their average pack for the preceding five (5) 
years. When the catsup is packed, it then becomes “spot.” As 
no reservation has been made for Government purchases, 

26 packers are free to dispose of this surplus when packed. 

4. Storage, interest, and insurance: Section No. 23, bulle¬ 
tin No. 10, should read as follows: That on tenders and allotments 
of peas not ordered shipped prior to October 1, 1918, and of toma¬ 
toes, corn, string beans, salmon, canned fruits, and pineapjple not 
ordered shipped prior to December 1, 1918, storage, including insur- 
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ance, at the r^te of two (2) cents per case per month, or part 
thereof, be allowed, with interest at the rate of six (6) per cent 
per annum, from above-mentioned dates to the date on which ship¬ 
ment is ordered. 

5. Provisioned prices for pineapple: We are advised that the 
Army, the Navy, and the Marine Corps will pay the following pro¬ 
visional prices, pending final adjustment after actual costs have been 
ascertained through the Federal Trade Commission: 

No. 2V> extra sliced pineapple_$1.70 f. o. b. Hawaiian Islands. 

No. 2*4 standard sliced pineapple-$1.50 f. o. b. Hawaiian Islands. 

No. 2 extra sliced pineapple-$1.35 f. o. b. Hawaiian Islands. 

No. 2 standard sliced pineapple-$1.25 f. o. b. Hawaiian Islands. 

6. Cost schedule: Under the rulings of the Federal Trade Com¬ 
mission items of selling expense and brokerage are not proper charges 
to cost on Government purchases of food products. If a canner 
employs a factor, or any other agency, which furnishes capital and 
handles all administrative work i'or the canner, and no other items 
of administrative expense are included in a canners cost, the fac¬ 
tor’s or other agency expense, up to 2 y 2 % on other recognized items 
of costs would appear to be a proper charge to cost. 

7. Tomatoes: We are advised that the Army, the Navy, and the 
Marine Corps will pay the following provisional prices for tomatoes, 
pending final adjustment after actual costs have been ascertained 
through the Federal Trade Commission: 


CALIFORNIA AND UTAH TOMATOES 



1 

No. 2H 

No. 3 

No. 10 

Standards fpnroe added’)___ 

| 

$1.05 ' 


$3.15 
3.60 

Solid pack_ 

1.20 

$1.35 



TOMATOES FROM ALL OTIIER SECTIONS 



No. 2 

No. 2H 

No. 3 

No. 10 

Standards.-.-. 

$1.05 

$1.35 

$1.50 

$4.50 



A definite reservation has been made covering Government require¬ 
ments of tomatoes, the supply to be furnished in No. 2y 2 . No. 
27 3, and No. 10 cans. Canners who do not pack in these sizes 

should reserve 33^2% °f their entire pack of other sizes and 
make no shipments to the civilian trade covering quantities reserved 
without first procuring a release from the proper governmental 
department to which the allotment has been made. 

8. Additional salmon reservations: Pending final outcome of the 
salmon pack it has been deemed advisable, in order to insure Govern¬ 
ment requirements, to make additional reservations of salmon over 
those set forth in Bulletin No. 10, as follows: 

100% of total pack of No. 1 tall and No. 1 flat red salmon. 

100% of total pack of No. 1 tall and No. 1 flat medium red 
salmon. 

100% of total pack of No. 1 tall and No. 1 flat pink salmon. 

100%-of total pack of No. 1 tall and No. 1 flat Chum salmon. 

100% of total pack of all sizes of Sockeye salmon. 
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Any surplus will be released just as soon as actual pack Is known. 

9. Additional canned green and wax green reservation: In bul¬ 
letins issued by this division (No. 9 and No. 10) the Arm^, the Navy, 
and the Marine Corps placed their requirements of canned green and 
wax beans at 26 per cent of the total 1918 pack. You are ^dvised that 
it is now found necessary to increase the reservation to |40 per cent 
of the total 1918 pack, of all grades and sizes, to be furnished in 
extra standard and fancy grades. 

Price: We are advised that the Army, the Navy, and the Marine 
Corps will pay the following provisional prices, pending final ad¬ 
justment; actual costs have been ascertained through the Federal 
Trade Commission. 


No. 2 standard beans-$1.15 per dozen. 

No. 2 extra standard beans_$1.25 per dozen. 

No. 2 fancy beans_$1.45 per dozen. 


Division of Coordination of Purchase, 

United States Food Administration . 

I 

28 Plaintiff'’s Exhibit No. S 

Filed Ap4 7, 1926. 



PURCHASE ORDER. Q. M. C. Form 108-B. Authorized Jiily 20, 1918. 


1. Date 

2. From 

3. To 


5. Serial No. 

4. Deliver the following (Q. M. C. 6. Total 7. Unit 8. Total 
articles Form 120, quantity price price 

Feb. 1918) 



29 Plaintiff'’s Exhibit No. i 

This agreement made and entered into this second day of July, 
1919, by and between the United States of America, the party of the 
first part, and Alaska Packers Association', a> corporation duly 
organized and existing under and by virtue of the laws of ihe State 
of California, party of the second part: Witnesseth, that, 
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Whereas the party of the second part has delivered to the United 
States for the use of the United States Army at San Francisco, 
California, approximately 84,192-|-f cases of one-pound tall red 
salmon, of 48 cans each, from the 1918 pack of the party of the 
second part, under the provisions of a certain allotment made by 
the United States Food Administration, which said allotment is 
referred to and set out in United States Food Administration bulle¬ 
tins #10 and 11, dated, respectively, July 30, 1918, and August 10, 
1918, which said bulletins are now on file in the office of the Quarter¬ 
master General of the Army, to which reference may be made, and 
which are included as a part of these articles of agreement; and 
Whereas the United States has paid to the party of the second part 
for all of said salmon so delivered by said party of the second part 
to the United States the provisional price as follows: $6.00 per case 
for #1 tall pink salmon $6.50 per case for #1 tall medium red 
salmon, $7.75 per case for #1 red salmon; and 
Whereas the said salmon so delivered to the United States under 
the provisions of the said allotment of the United States Food Ad¬ 
ministration was guaranteed, by the terms of which said guarantee 
the spoiled or swelled salmon is to be held by the United States 
subject to the order of the party of the second part, said guarantee 
being stated as paragraph 24, United States Food Administration 
bulletin #10 aforesaid, which said paragraph 24 reads as follows: 

44 24. Guarantee: Goods guaranteed against spoils and swells until 
July 1, 1919. Spoiled or swelled goods are to be held subject to 
seller’s order.” 

Whereas upon reexamination and inspection of a part of the said 
salmon made by the United States during the month of May, 1919, 
the party of the first part finds that a certain portion of said salmon 
is spoiled and swelled and not suitable for the use of the United 
States Army (the party of the second part not admitting the same) 
and a certain other portion is good; and 
Whereas to determine the actual amount of the said salmon so 
delivered which is or may be spoiled or swelled would require an 
examination and inspection of each individual can of salmon of the 
entire amount delivered by the party of the second part to the United 
States, as aforesaid, necessitating great expense to the United States 
and resulting in practically a wastage of the entire amount of said 
salmon; and 

Whereas the party of the second part does not desire that the 
salmon so delivered as aforesaid be subjected to the delay incident 
to a reexamination and inspection of each individual can or to have 
a wastage of the entire amount of said salmon; and 
Whereas the United States does not desire to incur the great ex¬ 
pense incident to a reexamination and inspection of each individual 
can nor cause a wastage of the entire amount of said salmon; and 
Whereas the said party of the second part offers to take back the 
said salmon so delivered as aforesaid to the United States, from the 
United States, and pay back to the United States the pro- 
30 visional price for each and every case paid to the party of the 
second part by the United States as aforesaid, less certain 
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deductions hereinafter set forth and subject to the ternls and condi¬ 
tions hereinafter more fully stated; and 

Whereas it is to the interest of the United States to accept such 
said offer made by the party of the second part and to enter into 
these articles of agreement ; and 

Whereas the contracting officer herein is instructed under the 
directions of Director of Purchase, Storage and Traffic, (General Staff, 
to enter into these articles of agreement with the said barty of the 
second part; therefore, it is agreed by and between the parties as 
follows: 

1. That the party of the second part hereby reclaims from the 
United States all of the canned salmon of the 1918 pack j)f salmon of 
the party of the second part now in the possession of the United 
States and delivered to the United States under the terms of the 
allotment of the United States Food Administration, as hereinbefore 
more fully set forth. 

2. That the said party of the second part will pay tO| the United 
States for each and every case of said salmon so reclaimed as afore¬ 
said as follows: $6.00 per case for #1 tall pink salmon, $6.50 per 
case for #1 tall medium reck salmon, $7.75 per case for j#l tall red 
salmon, less an allowance and concession to the party of the second 
part (being a just and fair allowance to said party of the second 
part) covering the cost of new cases, recasing, relabeling of cans, sten¬ 
ciling, marking, etc., as follows: 

For salmon store on the Pacific coast: Tails with blaclj: and white 
labels, 39 cents per case; tails with commercial labels, ^1 cents per 
case; flats with black and white labels, 40 cents per case; flats with 
commercial labels, 32 cents per case. For salmon store elsewhere than 
on the Pacific coast: Tails with black and white labels, 47% cents 
per case; tails with commercial labels, 38 cents per case; flats with 
black and white labels, 48% cents per case; flats with Commercial 
labels, 39 cents per case. 

3. That the United States will deliver free on board of cars at 
point of destination desired by packers the said salmon so reclaimed 
by the said party of the second part upon calls being made for such 
return to the party of the second part to the original poiiit at which 
said salmon was delivered to the United States, or any part or place 
to -which the cost of delivery does not exceed the cost <^f delivery 
to the original delivery point. Said entire amount of salmon so 
reclaimed shall be ordered or called by second party within six 
months from date hereof. 

4. That the party of the second part will make calls ifor all of 
said salmon by making a request in writing to the subsistence divi¬ 
sion, office of the Director of Purchase & Storage, Washington, D. C., 
specifying the number of cases and kind or kinds of salpion to be 
reclaimed, place from which the said salmon was originally shipped 
by said party of the second part, and the place to which the said 
salmon so reclaimed shall be shipped by the United States, with a 
statement showing the payment or nonpayment, as the ca^e may be, 
of any and all invoices rendered by the United States upo^i any and 
all calls previously made by the said party of the second part. 
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5. That during the period up to and including six months after 
date hereof the United States at its own risk, until delivery, will 

hold the salmon now in its possession and to which this agree- 
32 ment relates, without storage or interest cost to the party of 

the second part. 

6. That upon each and every call for the return of said salmon, 
made by the party of the second part, the United States shall render 
an invoice to the said party of the second part at the price or prices 
stated in paragraph 2 hereof, and the said party of the second part 
will within ten days after the receipt of each and every such said 
invoice attach to said invoice a certified check payable to the order 
of the Director of Finance, P., S. & T. Division, General Staff, 
United States Army, in the sum of the total amount for which the 
said invoice is rendered and deliver or cause the said invoice and 
certified check to be delivered to the said Director of Finance, or his 
authorized representative, Munitions Building, Washington, D. C., or 
such other place as the said Director of Finance shall determine. 

7. That the said party of the second part will forthwith furnish 
the United States a bond with the party of the second part as prin¬ 
cipal and with such surety as shall be approved by the contracting 
officer hereto, in the sum not less than 20 per cent of the value'of said 
salmon so to be taken back by the said party of the second part as 
determined by this agreement, said bond to guarantee the payment of 
any and ail sums of money due or payable under the terms of this 
agreement. 

8. That in no event shall the outstanding and unpaid calls of second 
party at any time exceed 75% of the penal amount of the bond 
hereinabove required, unless the party of the second part shall remit 
certified check for the full reclamation price of such amount that 
is in excess of 75% of the penal amount of said bond. 

In witness whereof the parties aforesaid executed and delivered 
this contract in triplicate as of the-date first hereinbefore written, 
and the contracting officer hereby certifies that if the contractor is 
a corporation, the said officer has satisfied himself of the authority 
of the person signing the contractor’s name to bind the contractor, 
and has waived the filing of written evidence of said authority. 

Witness: 

Bernard M. Caxoon as to P. T. Murphy, First Party. 

P. T. Murphy, Major , Q. M. C. 

William Timsen as to Alaska Packers 

Association, 
Second Party , 
By Henry F. Fortmann. 

President. 
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32 The above 84,192^4 cases of Alaska red salmoii have been 
reported to consist of— 
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Plaintiff’s Exhibit No. 5 


[No additional premium charged for the execution of this supplemental agree¬ 
ment nor any adjustment made with the principal with respect to jthe premium 
as originally charged.] 

SUPPLEMENTAL AGREEMENT FOR EXTENDING TIME LIMIT OF CONTRACT 

Between P. T. Murphy, major, Quartermaster Corps, U. S. A., and 
Alaska Packers Association. 

Extending time limit of contract dated June 12,1919. 

For reclamation of salmon; dated of supplemental agreement, 
December 1, 1919. 

Former time limit expires December 11, 1919. New ^ime limit 
expires February 27, 1920. 

Whereas on June 12, 1919. a contract was entered into between the 
United States, represented by P. T. Murphy, major, Quartermaster 
Corps, U. S. A., and Alaska Packers Association (herein designated 
as contractor), which is here referred to and made a part hereof, in 
which stipulation was made for the performance of certain conditions 
therein expressed; and 

Whereas the progress of performance has been such that the con¬ 
tractor is now unable to complete same within the stipulated time, 
and as it appears that an extension of time limit to February 27, 
1920, upon the provision hereinafter specilied will be to the interest 
of the United States: 

Now, therefore, in consideration of the premises, it is hereby agreed 
between said parties that the time limit for completion o:: the per¬ 
formance of said contract shall be extended to February 27,11920, and 
that the performance of said original contract shall be carried for¬ 
ward with dispatch and be completed at the earliest practicable date 
within the extended time limit; and 

It is further understood and agreed that the United States does 
not waive any of its rights whatsoever which it now has or may have 
under said original contract; and 
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It is further understood and agreed that said contractor is bound 
by all obligations, stipulations, and agreements contained in said 
original contract as if this supplemental agreement had not been exe¬ 
cuted, provided that all costs and additional expense or damage to 
the United States from and after the date originally fixed for com¬ 
pletion of said original contract shall be charged to and borne by said 
contractor. 

34 Witness our hands and seals this first day of December, 1919. 

Dorothy V. Church as to P. T. Murphy, Major , Q. M. C. 

Alaska Packers Association. 

William Timson as to Henry P. Fortmann, President. 

The undersigned sureties to the bond pertaining to the above- 
described original contract assent to the foregoing modification 
thereof and hereby stipulate that said bond shall be construed to 
apply accordingly. 

Witness our hands and seals this first day of December, 1919. 

E. L. Olson as to American Surety Company 

of New York. 

D. Elmer Park, 

Resident Vice President. 

Attested: 

Theresa M. Fram as to E. C. Miller, 

; Resident Assistant Secretary. 

35 Summons 

Issued April 7, 1926 

******* 

The President of the United States to the Defendant, Greet¬ 
ing: 

You are hereby summoned to appear in this court on or before 
the twentieth day, exclusive of Sundays and legal holidays, after 
the day of service of this writ upon you, to answer the plaintiff’s 
suit, and show why he should not have judgment against you for 
the cause of action stated in his declaration; and in case of your 
failure ^o to appear and answer judgment will be given against 
you by default. 

Witness the honorable Walter I. McCoy, chief justice of said 
court, the 7 day of April, A. D. 1926. 

[seal.] " Frank E. Cunningham, Clerk , 

Bv Mary Jeannette Loeffel. 

Assistant Clerk. 

John G. Sargent, 

Attorney General. 

Peyton Gordon & Leo Rover. 

Attorneys. 

Received Apr. 12,1926. United States marshal, Northern District 
of California. 


i. 



UNITED STATES VS. ALASKA PACKERS ASSOCIATION 25 

marshal’s RETURN 

Served copies of the declaration, affidavit, and this summons on 
the defendant, W. D. Motts, sec. and treasurer of Alaska Packers 
Assn., Ill California St., San Francisco, Calif., the 14th day of 
April, 1926. 

Frederick L. Esoi,a, 

U. S. Marshal. 
By Emile J. Canepy, Deputy. 

Special appearance and motion to quash service of summons 

Filed May 6, 1926 

ajc * * * * * 

Comes now the Alaska Packers Association, by its attorneys, 
appearing specially for the purpose of this motion only and for 
no other purpose, and moves the court to quash the service of the 
summons upon W. D. Motts, secretary of said Alaska Packers 
Association, on the following grounds: 

1. The Alaska Packers Association is now, and at tb[e time of 
.the service of said summons was, a corporation organized and 

existing under the laws of the State of California, having its prin¬ 
cipal office and place of business in the city of San Francisco, in 
said State and within the jurisdiction of the United States Court 
for the Northern District of California; it is not nowi nor was 
it at the time of the service of said summons, nor at any of the 
times mentioned in the declaration filed herein, an inhabitant of, 
domiciled in, or doing business in the District of Columbia; it has 
not now, nor did it then have, an office for the transactioh of busi¬ 
ness in said District of Columbia, nor an agent therein. 

2. The attempted service of summons upon said Alaska Packers 
Association was executed by the United States marshal in and for 
the Northern District of California by service upon W. UD. Motts, 
secretary of said Alaska Packers Association, at its offibe in the 
city of San Francisco, State of California, and ^aid marshal had 
no legal authority to execute such service of summons in t|his cause. 

3. The alleged cause of action attempted to be set for^h in the 
first count of the declaration filed herein did not, nor did any part 
thereof, arise in the District of Columbia, within the jurisdiction 

of this court. 

37 4. The alleged cause of action attempted to be set forth 

in the second count of the said declaration did not, nor did any 
part thereof, arise in the District of Columbia, within the jurisdic¬ 
tion of this court. 

All of the foregoing being more particularly shown by the affi¬ 
davit of William Timson filed in support hereof. 

5. The Supreme Court of the District of Columbia is wholly 
without authority to subject the said Alaska Packers Association to 
its jurisdiction in the above-entitled cause, or to issue and cause to 
be executed process against it, or to require it to make answer to the 
declaration herein filed. 

6. The act of Congress under which service of process herein was 
attempted to be made upon said Alaska Packers Association deprives 
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it of its property without due process of law in contravention of the 
Constitution of the United States; that said act of Congress is arbi¬ 
trary, discriminatory, and places an undue and unusual burden upon 
the said Alaska Packers Association, one not imposed upon parties 
litigant generally, and thereby denies to the said Alaska Packers 
Association due process of law. 

Wherefore the said Alaska Packers Association prays that the 
service of summons upon W. D. Motts, secretary as aforesaid, be 
quashed and held for naught. 

Alexander Britton, 

Harry L. Underwood, 

Geo. P. Hoover, 

Attorneys Appearing Specially for the 

Alaska Packers Association. 


notice 


To: John G. Sargent, Esq., 

Attorney General of the United States , 

Peyton Gordon, Esq., 

United States District Attorney for the 

District of Columbia , 

38 G. Frank Beavis, Esq., and 
Maxwell V. Beghtol, Esq., 

Special Assistants to the 

Attorney General of the United States , 

Attorneys for Plaintiff. 

Please take notice that the foregoing motion to quash service of 
summons will be set down for hearing before one of the justices of 
the Supreme Court of the District of Columbia holding a circuit 
v court on Friday, the fourteenth day of May, 1926, at ten o’clock 
a. m., or as soon thereafter as counsel may be fieard. 

Alexander Britton, 

Harry L. Underwood, 

Geo. P. Hoover. 

Attorneys Appearing Specially for the 

Alaska Packers Association. 


Service of a copy of the foregoing motion and notice acknowledged 
this 6th day of May, 1926. 

Peyton Gordon, 

U. S. Atty ., Attorney for Plaintiff. 


Affidavit of 'William Tims cm in support of motion to quash 

Filed May 6, 1926 

* * * * * * * 

State of California, 

City and County of San Francisco , ss: 

William Timson, being duly sworn, deposes and says: 

I am a citizen of the United States over the age of fifty years,, 
and reside in San Francisco, California. In the year 1906 I was 
secretary of Alaska Packers Association, the defendant in this case. 
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and remained such secretary until 1909, when I was elected one of the , 
vice-presidents of said association, and I remained such vicje-president 
until the year 1922, when I was elected its president, and % ever since 
have been, and now am, the president of said Alaska Packers Asso¬ 
ciation. During all of said times I have been | personally 

39 familiar with the transactions of said association so far as 
they concerned the sale of its canned salmon and the various 

contracts and negotiations relating thereto, and I make this affidavit 
on behalf of said association. 

Said Alaska Packers Association is a corporation Vhich was 
created and organized under the laws of the State of California in 
the year 1893, and ever since said last-named date it has been, and 
now is, such California corporation, and at all of said tirhes had its 
office and principal place of business in the city and county of San 
Francisco, in said State. The defendant is, and alwayd has been, 
an inhabitant of the said State of California and of thd Northern 
District of California. It is, and ever since its incorporation has 
been, engaged in the business of operating canneries and putting up 
canned salmon in the Territory of Alaska and the State of| Washing¬ 
ton. Such canning is done during the run of salmon in the summer 
months of each year, and the canned salmon is then brought: in vessels 
of the defendant to the port of San Francisco in the fall of each 
year. Said association has always sold its said canned product 
wholesale, f. o. b. San Francisco, and has never carried on any 
commercial transaction in the District of Columbia. Said associa¬ 
tion is not now, and never has been, engaged in business in the 
District of Columbia, and has not now, and never has had, any agent 
in said District of Columbia. 

On July 3, 1918, said defendant, at its office in San Francisco, 
received a telegram from the United States Food Administration 
requesting defendant to reserve for the Government’s use sixty per 
cent of its entire salmon pack for the year 1918, and thereafter de¬ 
fendant was ordered by such Food Administration to reserve for the 
use of the Government its entire 1918 pack. When t he vessels 

40 of the association reached San Francisco with the 1918 pack, 
the canned salmon transported therein, and which was taken 

over by the United States Government, and which is referred to in 
the declaration herein, was taken possession of by either i:he Army 
or naval authorities of the United States and by them transported 
to various places throughout the United States, and the defendant 
did not thereafter have any custody or control over the same, or any 
part thereof, until subsequently it was returned by the Government 
as hereinafter stated. 

That on or about the 1st day of July, 1919, this defendant received 
at its office in San Francisco a form of proposed contract, being 
plaintiff's Exhibit No. 4, attached to the declaration herein; that the 
defendant had not participated in any negotiations with the United 
States, or any of its agents, leading up to the preparation of said con¬ 
tract ; that defendant was not represented by any committee in the 
District of Columbia, or elsewhere, for the purpose of negotiating 
with the agents of the United States for the return of said salmon 
and that at the time said defendant executed said contract (plaintiff’s 
Exhibit No. 4) this defendant did not know what, if any! negotia¬ 
tions had taken place between any salmon packers and the agents 
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of the United States relative thereto; that this defendant has not at 
any time authorized any agent or committee to go to the District of 
Columbia for the purpose of entering into any such negotiations; 
that this defendant did not in the District oi Columbia, or else¬ 
where, make any representations either personally or through any 
agent concerning the necessity of opening each can of such salmon 
in order to ascertain its condition or that any portion of the tentative 
price would have to be paid to the canners, nor as to the necessity to 
re-case the salmon, re-label the cases and re-stencil and re-mark the 
cases of salmon; nor did this defendant, or any one representing it, 
have any conference with any officer or agent of the United 

41 States relative to the execution of said contract or to any of 
the facts therein stated. 

That said contract (plaintiff’s Exhibit No. 4) was executed by 
this defendant at its office in the city of San Francisco and thereupon 
mailed to Washington, D. C., together with the bond therein pro¬ 
vided for. 

That thereafter the said canned salmon referred to in the declara¬ 
tion herein was delivered to the order of this defendant from time 
to time as requested by this defendant. 

This affiant further avers that no representations concerning any 
of the facts set forth in said declaration were made by this defendant 
in the District of Columbia, or by any one authorized to represent 
this defendant, and that no false or fraudulent representations con¬ 
cerning the salmon were ever made by this defendant in any place, 
and that the orders for the purchase of the said salmon of this 
defendant by the United States were delivered to this defendant 
in San Francisco and were executed bv this defendant in San Fran¬ 
cisco, and that the alleged contract of compromise was executed by 
this defendant in San Francisco, as hereinbefore alleged. 

Affiant further avers that all of the said salmon so returned by 
the United States to this defendant was so returned on or prior to 
November, 1920. and this defendant was never advised prior to 
October, 1925, of any claim on the part of the United States to the 
effect that there had been any misrepresentation made to the officials 
of the United States relative to the condition or return of the said 
salmon. 

Affiant further avers that service of summons and a copy of the 
declaration in this case was served upon W. D. Motts, secretary of 
the said Alaska Packers Association, by the United States 

42 marshal for the Northern District of California at the office 
of this defendant in the city of San Francisco, State of 

California, on the 14th day of April, 1926. 

Wherefore this affiant avers that the alleged causes of action set 
forth in the declaration herein did not, nor did either of them, 
arise in whole or in part in the District of Columbia. 

William Timson. 

Subscribed and sworn to before me this 30th day of April, 1926. 

[seal.] i . Kathryn E. Stone, 

Notary Public in and for the City and County 

of San Francisco , State of California. 
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Stipulation waiving jury trial 
Filed May 21, 1926 

******* 

It is hereby stipulated and agreed by and between thje United 
States of America, plaintiff in the above-entitled cause, ai^d Alaska 
Packers Association, defendant in said cause, by their respective 
attorneys of record, that the issues of fact raised by the ipotiun of 
said defendant, heretofore filed in this cause, to quash tlje service 
of process, may be heard and determined by the court wi thout the 
intervention of a jury, the said parties hereby expressly waiving the 
right of trial by jury as to the said issues. It is hereby further under¬ 
stood and agreed that by entering into the foregoing stipulation the 
said Alaska Packers Association does not in any manner waive its 
right to appear specially in this cause, but such special appear- 

43 ance is by it expressly reserved. 

C. Frank Keayis, 

Special Assistant to the Attorney Generals 

Attorneys for Plaintiffs 
Alexander Britton, 

Harrt L. Underwood, 

Geo. P. Hoover, 

Attorneys for Defendant , appearing specially for the 
purpose of the aforementioned motion and for non ^ other. 

Stipulation relating to P. T. Murphy 
Filed May 18, 1927 

******* 

It is hereby stipulated and agreed by and between counsel for 
the United States of America, plaintiff in the above-entitled cause, 
and counsel for Alaska Packers Association, defendant in s^id cause, 
that on any hearing on the motion of the defendant to q^iash the 
service of process if P. T. Murphy were called as a witness on the 
hearing of said motion he would testify as follows: 

“ My name is P. T. Murphy. I now reside in New Orlea ns, State 
of Louisiana. I was formerly a major in the United States Army, 
and was on duty in Washington, D. C., in June and July, 1919. 
A certain agreement, bearing date July 2, 1919, entered into between 
the United States of America and Alaska Packers Association, a copy 
of which agreement is attached to the declaration filed in this cause, 
was executed in the District of Columbia bv me as contracting officer 
of the United States, under and by directions of my superior officer, 
Major General George W. Burr. Assistant Chief of Staff and Director 
of Purchase, Storage, and Traffic.” 

It is further agreed that the foregoing facts may be received 

44 and considered by the court on said motion as the testimony 
of said witness with the same force and effect as if sai4 witness 

had been called to the stand, had been dulv sworn, and had testified 
under oath to the facts above stated. 
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It is hereby further understood and agreed that by entering into 
this stipulation the said Alaska Packers Association does not in any 
manner waive its right to appear specially in this cause, but such 
special appearance is by it expressly reserved. 

C. Frank Reavis, 

Special Assistant to the Attorney General . 

Geo. P. Hoover, 

Attorney for Defendant , appearing specially for the 

purpose of the motion to quash , and none other. 

Stipulation relating to affidavit of William Timson 

Filed May 18. 19*27 

******* 

It is hereby stipulated and agreed by and between counsel for 
the United States of America, plaintiff in the above-entitled cause, 
and counsel for Alaska Packers Association, defendant in said cause, 
that on any hearing on the motion of the defendant to quash the 
service of process the affidavit of William Timson, heretofore filed 
in this cause, may be taken and considered by the court as the 
testimony of said William Timson as a witness in support of said 
motion to quash, and that the said affidavit may by the court be 
given the sam^ force and effect as if said William Timson had been 

called to the stand, had been dulv sworn, and had testified under 

* & * 

oath to the facts therein contained. 

It is hereby further understood and agreed that by entering 
45 into this stipulation the said Alaska Packers Association does 
not in any manner waive its right to appear specially in this 
cause, but such special appearance is by it expressly reserved. 

C. Frank Reavis, 

Special Assistant to the Attorney General. 

Geo. P. Hoover, 

Attorney for Defendant , appearing specially foi' the 

purpose of the motion to quash , and none other. 

Memorandum opinion 

Filed June 21, 1927 

******* 

This is a motion to quash service of the writ of summons made on 
the defendant in California. 

The right to make such service is claimed under the act of Sep¬ 
tember 19, 1922 (chapter 345, 42 Stat. 849). 

In Robertson vs. Labor Board. 268 U. S. 619, the court discussed 
that act among others saying that “ Congress has also made a few 
clearly expressed and carefully guarded exceptions to the general 
rule of jurisdiction in personam stated above,” which rule was so 
stated as requiring in civil cases either voluntary appearance by the 
defendant “ or service of process upon him at a place where the officer 
serving it has authoritv to execute a writ of summons,” and that 
u under the general provisions of law a United States District Court 
cannot issue process beyond the limits of the district (citations), and 
a defendant in a civil suit can be subjected to its jurisdiction in per- 
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sonam only by service within the district.” After a consideration 
of those statutes the court says: 

“ But no act has come to our attention in which such ppwer has 
been conferred in a proceeding in a Circuit Court oif District 
46 Court where a private citizen is the sole defendant a^id where 
the plaintiff is at liberty to commence the suit in th£ district 
of which the defendant is an inhabitant or in which he can be found.” 

Even though this statement be dictum- merely, as suggested by 
counsel for plaintiff, this court may not disregard it, and therefore 
the service must be quashed. I 

The plaintiff claims that an action may be brought under the stat¬ 
ute “ in any district wherein the cause of action or any parf: thereof 
arose.” This must be taken to mean in any district wherein any part 
of the transaction took place because there is, strictly spealking, no 
such thing as “ any part ” of a cause of action. The Supreme 
Court in Baltimore Steamship Co. et al. vs. Vernon Phillips et al., 
71 L. ed. 701, said: i 

“A cause of action does not consist of facts, but of the Unlawful 
violation of a right which the facts show. The number anc variety 
of the facts alleged do not establish more than one cause of Action so 
long as their result, whether they be considered severally or] in com¬ 
bination, is the violation of but one right by a single legal, wrong. 
The mere multiplication of grounds of negligence alleged asl causing 
the same injury does not result in multiplying the causes of action. 
‘The facts are merely the means, and not the end. Theyl do not 
constitute the cause of action, but they show” its existence by| making 
the wrong appear. The thing, therefore, which in contemplation 
of law as its cause becomes a ground for action is not the ojroup of 
facts alleged in the declaration, bill, or indictment, but the Result of 
these in a legal wrong, the existence of which, if true, they conclu¬ 
sive! v evince.’ ” Chobanian vs. Washburn Wire Co., 33 K. I. 289, 
302. 

Even though the case of Chase v. Wetzlar, 225 U. S. 79, be con¬ 
trolling, nevertheless as part of the transactions here in question took 
place in the District of Columbia the statute if applicable would be 
satisfied, for the reason that the contract in question which was exe¬ 
cuted in San Francisco was mailed to Washington, D. C., aqd there 
received by the War Department. 

The motion to quash service is granted. 


June 17, 1927. 


Walter I. McCoy, Chief J 


■tice. 


47 Supreme Court of the District of Columbia 

Tuesday, June 21st, 1927.. 

Session resumed pursuant to adjournment, Hon. Walter I. McCoy, 
chief justice, presiding. 

* * * * * * * 

Upon consideration of the motion of defendant filed herein May 
6th, 1927, to quash the service of the summons by the U. q. mar¬ 
shal upon W. D. Motts, secretary of said Alaska Packers m 850 ^" 
tion, it is ordered that said motion be, and the same is, hereby 
granted, and said service is hereby quashed and held for naikght. * 
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Memorandum 

June 28, 1927: Appeal noted, in clerk’s office. Order for citation 
filed. 

48 In the Supreme Court of the District of Columbia 

[Stamped:] Filed July 7, 1927. Frank E. Cunningham, clerk 

United States of America 

vs. I At Law, No. 71425 

Alaska Packers Association, a corporation., 

The President of the United States to Alaska Packers Associa¬ 
tion, a Corporation, Greeting: 

You are hereby cited and admonished to be and appear at a 
Court of Appeals of the District of Columbia, upon the docketing 
the cause therein, under and as directed by the rules of said court, 
pursuant to an appeal filed in the Supreme Court of the District 
of Columbia, on the 28th day of June, 1927, wherein the United 
States of America are appellants, and you are appellee, to show 
cause, if any there be, why the judgment rendered against the said 
appellant should not be corrected, and why speedy justice should 
not be done to the parties in that behalf. 

Witness the honorable Walter I. McCoy, chief justice of the 
Supreme Court of the District of Columbia, this 28th day of June, 
in the year of our Lord one thousand nine hundred and twenty-seven. 

[seal.] Frank E. Cunningham, Clerk. 

By Alf. G. Buhman, Asst. Clerk. 

Service of the above citation accepted this 6th day of July, 1927. 

Geo. P. Hoover, 

Attorney for Appellee , appearing specially for the purpose 

of the motion to quash service and none other. 

49 Assignment of errors 

Filed July 13, 1927 

Now comes the United States of America, plaintiff herein, by 
Herman J. Gallowav, Assistant Attorney General of the L T nited 
States, and Peyton Gordon, United States attorney in and for the 
District of Columbia, its attorneys, and assigns as error herein the 
following: 

1. The court erred in granting the motion to quash the service of 
summons herein. 

2. The court erred in entering the final order herein. 

Herman J. Galloway, 

Assistant Attorney General of the United States. 

Peyton Gordon, 

i United States Attorney in and for the 

District of Columbia. 

Service of copy of foregoing assignment of errors acknowledged 
this 13th day of July, A. D. 1927. 

! Geo. P. Hoover, 

i Attorney for the Defendant , appearing specially. 
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Designation of record 
Filed July 13, 1927 


The clerk of the court will please include in the transcript of 
record to be filed in the Court of Appeals of the District of Columbia 
in the above-entitled cause the following: 

1. Declaration. 

2. Summons and return. 

3. Special appearance and motion to quash service of sentence. 

4. Affidavit of William Timson in support of motion to quash. 

5. Stipulation of counsel of May 21, 1926, waiving jury trial. 

6. Stipulation of counsel of May 13, 1927, relating to P. T. 
Murphy. 

7. Stipulation of counsel of May 18, 1927, relating to affidavit of 
William Timson. 

8. Memorandum opinion of court. 

9. Final order. 

10. Notation of appeal. 

11. Citation of appeal. 

12. Bill of exceptions. 

13. Assignment of errors. 


14. This designation. 


Herman J. GallowAy, 


States . 


Assistant Attorney General of the United 

Peyton Gordon, 

United States Attorney in and for the 

District of Columbia. 

Service of copy of foregoing designation of record acknowledged 
this 13th day of July, A. D. 1927. 

Geo. P. Hoover, 

Attorney for the Defendant , appearing specially. 
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MEMORANDA 


July 14, 1927: Time to file bill of exceptions extended f[rom day 
to day to and including September 24, 1927. 

September 24, 1927: Bill of exceptions filed. 


Supreme Court of the District of Columbia 


1927. 


Thursday, November 10th. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, justice, presiding. 

* * * • * * * * 

The court having this day signed the bill of exceptions heretofore 
submitted in this cause as of the time of the noting thereof at the 
trial, now hereby orders the same made of record, nunc pro tunc. 

By the Chief Justice. 
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52 Supreme Court of the District of Columbia 

United States of America. 

District of Columbia , ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 51, both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 71425 at Law, 
wherein United States of America is plaintiff and Alaska Packers 
Association, a corporation, is defendant, as the same remains upon 
the files and of record in said court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
6th day of January, 1928. 

[seal.] Frank E. Cunningham, Clerk. 

53 In the Supreme Court of the District of Columbia 

No. 71425 

United States of America, plaintiff 

v. 

Alaska Packers Association, defendant 

Plaintiff's bill of exception No. 1 

Be it remembered that on May 18, 1927, defendant’s motion to 
quash service herein came on to be heard before the Honorable 
Walter I. McCoy, Chief Justice, and the plaintiff, represented by 
C. Frank Reavis, Esq., special assistant to the Attorney General, 
and the defendant represented by George P. Hoover, Esq., and 
F. W. Clements, Esq., the latter-named counsel having appeared 
specially herein, the following proceedings were then and there had 
in open court. 

It was stipulated by and between the parties that the issue of 
fact might be tried by the court without intervention of a jury. 

By stipulation the affidavit of William Timson was introduced 
and filed by the defendant in support of its motion, it being stipulated 
that the affidavit might be received by the court just as if he, 

54 the witness Timson, was on the stand and testified to the 
facts set forth in the affidavit and that the facts and things 

might be taken and considered by the court with full force and effect 

as if testified to bv the witness on the stand. 

& 

affidavit of william timson 

I 

This affidavit is made in the State of California, in the city of 
San Francisco. 

In the Supreme Court of the District of Columbia 
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United States of America, plaintiff 1 

Alaska Packers Association, a corporation, ^ Law, No. 71425 

defendant. 

State of California, 

City and County of San Francisco , ss: 

William Timson, being duly sworn, deposes and says: 

I am a citizen of the United States over the age of fifty years, and 
reside in San Francisco, California. In the year 1906 I was secre¬ 
tary of Alaska Packers Association, the defendant in this case, and 
remained such secretary until 1909, when I was elected one of the 
vice presidents of said association, and I remained such vice presi¬ 
dent until the year 1922, when I was elected its president, and I ever 
since have been, and now am, the president of said Alaska Packers 
Association. During all of said times I have been personally famil¬ 
iar with the transactions of said association so far as they concerned 
the sale of its canned salmon and the various contracts and negotia¬ 
tions relating thereto, and I make this affidavit on behalf of said 
association. 

Said Alaska Packers Association is a corporation 'Jvhich was 
created and organized under the laws of the Statje of Cali- 
55 fornia in the year 1893, and ever since said last-n|amed date 
it has been, and now is, such California corporation, and at 
all of said times had its office and principal place of business in 
the city and county of San Francisco, in said State. The defendant 
is, and always has been, an inhabitant of the said State of California 
and of the Northern District of California. It is, and ev^r since its 
incorporation has been, engaged in the business of operating can¬ 
neries and putting up canned salmon in the Territory of Alaska and 
the State of Washington. Such canning is done during ihe run of 
salmon in the summer months of each year, and the canned salmon 
is then brought in vessels of the defendant to the port of San 
Francisco in the fall of each year. Said association has always sold 
its said canned product wholesale f. o.* b. San Francisco and has 
never carried on any commercial transaction in the district of 
Columbia. Said association is not now, and never has beeii, engaged 
in business in the District of Columbia, and has not now, jmd never 
has had, any agent in said District of Columbia. 

On July 3. 1918, said defendant, at its office in San Francisco, re¬ 
ceived a telegram from the United States Food Administration re¬ 
questing defendant to reserve for the Government’s use sixty per 
cent of its entire salmon pack for the year 1918, and thereafter de¬ 
fendant was ordered by such Food Administration to reserve for 
the use of the Government its entire 1918 pack. When t^ie vessels 
of the association reached San Francisco with the 1918 pack, the 
canned salmon transported therein, and which was taken over by the 
United States Government, and which is referred to in the declara¬ 
tion herein, was taken possession of by either the Army or naval 
authorities of the United States and by them transported to various 
places throughout the United States, and the defendant did not 
thereafter have any cutsody or control over the same, or ^ny part 
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thereof, until subsequently it was returned by the Government as 
hereinafter stated. 

That on or aboift the 1st day of July, 1919, this defendant received 
at its office in San Francisco a form of proposed contract, being plain¬ 
tiffs Exhibit Xo. 4, attached to the declaration herein; that the de¬ 
fendant had not participated in any negotiations with the United 
States, or any of its agents, leading up to the preparation of said 
contract: that defendant was not represented bv anv commit- 

56 tee in the District of Columbia, or elsewhere, for the purpose 
of negotiating with the agents of the United States for the 

return of said salmon and that, at the time said defendant executed 
said contract (plaintiff’s Exhibit Xo. 4), this defendant did not know 
what, if any, negotiations had taken place between any salmon pack¬ 
ers and the agents of the United States relative thereto; that this 
defendant has not at anv time authorized any agent or committee to 
go to the District of Columbia for the purpose of entering into any 
such negotiations; that this defendant did not iti the District of Co¬ 
lumbia, or elsewhere, make any representations either personally or 
through any agent concerning the necessity of opening each can of 
such salmon in order to ascertain its condition or that any portion of 
the tentative price would have to be paid to the canners, nor as to 
the necessity to re-case the salmon, re-label the cases, and re-stencil 
and re-mark the cases of salmon; nor did this defendant, or any one 
representing it, have any conference with anv officer or agent of the 
United States relative to the execution of said contract or to anv of 
the facts therein stated. 

The said contract (plaintiff’s Exhibit Xo. 4) was executed by this 
defendant at its office in the city of San Francisco and thereupon 
mailed to Washington. D. C., together with the bond therein pro¬ 
vided for. 

That thereafter the said canned salmon referred to in the declara¬ 
tion herein wa^ delivered to the order of this defendant from time 
to time as requested by this defendant. 

This affiant further avers that no representations concerning any 

of the facts set forth in said declaration were made bv this defendant 

%/ 

in the District of Columbia, or by any one authorized to represent 
this defendant, and that no false or fraudulent representations con¬ 
cerning the salmon were ever made by this defendant in any place, 
and that the orders for the purchase of the said salmon of this de¬ 
fendant bv the United States were delivered to this defendant in San 
Francisco and were executed by this defendant in San Francisco, and 
that the alleged contract of compromise was executed by this defend¬ 
ant in San Francisco, as hereinbefore alleged. 

Affiant further avers that all of the said salmon so returned 

57 by the United States to this defendant was so returned on or 
prior to Xovember, 1920, and this defendant was never ad¬ 
vised prior to October, 1925, of any claim on the part of the United 
States to the effect that there had been any misrepresentation made 
to the officials of the United States relative to the condition or return 
of the said salmon. 

Affiant further avers that service of summons and a copy of the 
declaration in this case was served upon W. D. Motts, secretary of 
the said Alaska Packers Association, bv the United States marshal 
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for the Northern District of California at the office of this defendant 
in the city of San Francisco, State of California, on the 14th day of 
April, 1926. 

Wherefore this affiant avers that the alleged causes of action set 
forth in the declaration herein did not. nor did either of them arise 
in whole or in part in the District of Columbia. 

William Timsox. 

Subscribed and sworn to before me this 30th day of April, 1926. 
[notarial seal.] Katheryx E. Stone. 

Notary Public in ami for the Citif and County 


of San Francisco , State of ( 
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rma. 


witness on 
ould be re- 
personallv 
T. Murphy 
ted States: 
eans. State 


It was further stipulated between counsel in behalf of the 
respective parties that a photostatic copy of the original con¬ 
tract executed in the month of July. 1919. be introduced in evidence, 
it being plaintiff’s Exhibit Xo. 4, attached to declaration herein. 

It was stipulated and agreed by and between counsel for the respec¬ 
tive parties that on hearing on the motion of defendant to quash the 
service of process that if P. T. Murphy were called as a 
the hearing of said motion he would testify and same w 
ceived in evidence with the same force and effect as if 
presented on the stand. The following statement by P. 
was therefore introduced in evidence on behalf of the Un 

“ My name is P. T. Murphy. I now reside in Xew Or 
of Louisiana. I was formerly a major in the United Stjates Army, 
and was on duty in Washington, D. C., in June and July, 1919. 
A certain agreement, bearing date July 2, 1919. entered iilto between 
the United States of America and Alaska Packers Association, a 
copy of which agreement is attached to the declaration filed in this 
cause, was executed in the District of Columbia by me as contracting 
officer of the United States, under and by directions of my superior 
officer, Major General George W. Burr, Assistant Chief of Staff, 
and Director of Purchase, Storage, and Traffic.’ ” 

59 That Lieut. Colonel Julian L. Schley was called as a wit¬ 

ness for and in behalf of the United States and after having 
been first duly sworn was examined and testified as follows: 

“My full name is Julian L. Schley. 

“I am at present connected with the Military Establishment of 
the United States as a commissioned officer in the Unjted States 
Army of the rank of lieut. colonel. 

“ I have been a lieut. colonel since June, 1923. 

“ In the year 1919 I was a major on the regular list and a tempo¬ 
rary colonel of war rank. 

“During 1919 I was stationed in this city (Washington. D. C.). 

“ I was connected with the War Department as director of purchase. 

“ Mv immediate superior officer was General Rogers and his supe¬ 
rior officer was General Burr. 

“ There were a great number of subordinate officers on duty here 
in Washington under me at that time, among other Lieut. Col. 
Adams. 

“ In the spring of 1919 negotiations commenced with reference to 
the disposition of canned salmon. The negotiations commenced be- 
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fore any instructions were received from General Burr; but after 
he became acquainted with the procedure he directed matters from 
then on. 

“The negotiations first came to my attention through Colonel 
Adams, who had received reports from several storage depots 
throughout the country that it was found that a large part of the 
salmon pack was bad. 

“I do not remember the names of the gentlemen in civilian life, 
but I took the negotiations up with two gentlemen representing 

60 themselves as officers of an association of packers, salmon pack¬ 
ers; they were officials and clothed with authority to represent, 

as they represented themselves to us. 

“ Personallv, I held two or three conferences. 

“ These negotiations covered some time and a tentative agreement 
was reached among us to be later made effective through a written 
instrument. 

“A contract was drawn up by the officers of my department at a 
conference with those gentlemen, and that instrument was finally 
executed. 

“ These contracts were drawn, and before they were executed they 
were given to those representatives of the packers. 

“ Thev were finallv executed. I know that they were executed. 
“To the best of my knowledge and belief the photostatic copy 
-which has been offered in evidence is a draft of the contract which 
we agreed to. 

“ I do not know whether at the time Major P. T. Murphy executed 
the contract it had been first signed by the Alaska Packers’ Associa¬ 
tion. 

“ It was a part of my duty to contract for the United States within 
the War Department, and I did this often, over a period of perhaps 
12 years. 

“All of the negotiations looking to this contract took place in the 
Munitions Building, in this city, in the District of Columbia. 

“ There were no negotiations between me and the representatives 
looking to this agreement so far as I know outside of the Munitions 
Building in the District of Columbia between the representatives of 
mv office and these gentlemen. 

Cross-examination: 

“ I have testified before committees of Congress in this matter. 

61 “I can’t be sure of the details, but I was before what was 
commonly called at that time the Graham committee. In this 

case the chairman of the committee before whom I appeared was Mr. 
Reavis, the gentleman sitting here.” 

The foregoing constitutes the testimony and statement of all the 
evidence introduced and offered in this proceeding. 

Whereupon the court having heard argument by the respective 
counsel and being fully advised in the premises thereafter, to wit, 
on the 17th day of June, 1927, entered an order sustaining in all 
things defendant’s motion to quash the service herein, to which 
action of the court the plaintiff then and there in open court duly 
excepted and here and now files this, its bill of exception, to the 
action of the court in sustaining the said motion and respectfully 
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submits this bill of exception and prays that same be allowed and 
filed herein as a part of the record in said cause. 

Respectfully submitted. 

Herman J. Galloway, 
Assistant Attorney General , 
Peyton Gordon, 

United States Attorney, 
Dan M. Jackson,! 

Attorneys for Plaintiff. 


62 Examined, approved, and ordered filed as a hart of the 
record in this cause. Done at Washington, D. C., this 10th 

day of November, 1927. 

Walter I. McCoy, Judge. 

Service of a copy of the foregoing bill of exception acknowledged 
this 15th day of September, 1927. 

Geo. P. Hoover, 

Of Attorneys for Defendant , appearing specially. 
The foregoing bill of exception is satisfactory. 

Geo. P. Hoover, 

Atty. for Deft., appearing specially. 

Nov. 7, 1927. 

63 [Indorsed:] Original. In the Supreme Coujrt of the 
District of Columbia. No. 71425. United States <^f America 

vs. Alaska Packers’ Association. Plaintiff’s bill of exception No. 1. 
Filed Sept. 24,1927. Frank E. Cunningham, clerk. 

[Indorsement on cover:] District of Columbia Supreme Court. 
No. 4695. United States of America, appellant, vs. Alaska Packers’ 
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o 




In the Court" of Appeals of the District 

of Columbia v1 

. January Tkem, -1928 


U^TED. STATES OF AitPKICA, APPELLANT 


Alaska Packers Association, a Corporation 


APPEAL FROM TEE SUPREME COVRT OF TEE DISTRICT OF 
' . ' COLUMBIA . 


PEYTON 0OBDON, •" 

, . United States Attorney 

HESSIAN JV QAltLOWAY, 

. ? Assistant *Attorney General, 

' ; ' r. ■- i 

I>ANi’ JACKSON, T 

i.V“- Attorney for Plafaitiff, 









INDEX 


Statement of facts_ 

Statutes involved_ 

Assignment of errors_ 

Question involved_j 

Point: 

I. The Supreme Court of the District of Columbia had 


Page 

1 

10 

15 

15 


jurisdiction to hear and determine the case. 

STATUTES 


Sec. 51. Jud. Code. R. S. 730_ 10 

Sec. S7G. R. S.. Act March 2. 1703. 1 St. L. 3S5_ 11 

Chap. 345. Act to amend Sec. 51 of Chap. 4 of Jud. Code, ap¬ 
proved Sept. 10. 1022. 42 St. L. 840_ 11 

Chap. 344. An Act to amend Sec. 876. R. S., approved Sept. 10, 

1022. 42 St. L. 84S_ I 13 

Chap. 526. Act extending for additional periods of time of both 

Acts approved Sept. 10, 1022. approved March 4. 1025_ 14 

Sec. 5. Judiciary Act. 1S01_ 30 

Act Aug. 13. 1S04. c. 2S0. 2S St. 27S, as amended February 24, 

1005. c. 778. 33 St. 811_ 30 

25 St. 433. c. 866. Sec. 1_ 11 

Act Sept. 24, 1780. c. 20. Sec. 11. 1 St. 70_ 33 

Act March 3. 1875_ 33 

Act March 3. 18S7__ 34 

CASES 

Halt bn (/re 8. S. Co. v. Phillips . 274 U. S. 317_ 36 

Barry v. Edmunds. 116 U. S. 550_ 22 


Biurl v. N. W. Mut. R. Assn.. 72 Wis. 430; 30 X. W. 520_ j 37 

Chase v. Wetzlar, 225 U. S. 70_ 10 

Citizens 8. d T. Co. v. I. C. Ry. Co.. 205 U. S. 46_ 22 

Darnell v. /. C. Ry. Co., 225 U. S. 243_ 22 

DeSobry v. Nichols&n, 3 Wall. 420_ IS 

Harve v. Parkersburg Ins. Co., 37 W. Va. 272; 16 S. E. 580- 37 

Hill v. Walker, 167 Fed. 241_ 18 

Hunt v. N. Y. Cotton Exch.. 205 U. S. 322- 18 

Keokuk College, etc., v. Guilbert, 100 Iowa 213; 60 X. W. 453— 38 

Lewis Blind Stitch Co. v. Arbetter Felling Mach. Co., 181 

Fed. 074_ 35 

96159 — 28 -1 (I) 



















II 

Page 

L. d N. R. R. Co. v. TV’. U. Tel. Co., 234 U. S. 369_ 22 

Owen -s v. Ohio Cent. Ry. Co.. 20 Fed. 10___ 36 

Peach River Lumber Co. v. Ayers, 41 Tex. Civ. App. 334 : 91 

S. W. 3S7_ 38 

Penn oyer v. Neff, 95 U. S. 714_ 20 

Robertson v. Labor Board, 26S U. S. 619_ 2$ 

Rogers v. Pitt ; 96 Fed. 668_ 36 

Shaw v. Mining Co., 145 U. S. 444_ 34 

Sheppard v. Graves, 14 How. 505_ 18 

Sloss v. DeToro, 77 Cal. 129: 19 P. 233_ 37 

Smith v. McKay, 161 U. S. 355_ 22 

Thompson v. Whitman, 18 Wall. 457_ 20 

Tapper v. Moren. 12 X. Y. Suppl. 310: 25 Al>b. X. Cas. 398_ 38 

Union Mut. L. Jus. v. Unit, of Chicago, 6 Fed. 443_ 36 

U. S. v. Confess Cons. Co., 222 U. 8. 199__ 30 

U. S. v. Risen Bcis , 112 Fed. 190_ 36 

U. S. v. Standard Oil Co., 152 Fed. 290_ 35 

U. S. v. Union I*ac. Ry. Co., 98 U. S. 569- 23 

Van Patton v. C., M. d St. P. Ry. Co., 74 Fed. 981_ 35 

Wettmore v. Rymer, 169 U. S. 115_ 18 



















In the Court of Appeals of the District 

of Columbia 

January Term, 1928 


No. 4695 

United States of America, appellant 

v. 

01 , 

Alaska Packers Association, a Corporation, 

appellee 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEF FOR APPELLANT 


STATEMENT 


On April 7, 1926, the plaintiff, United State of 
America, filed suit herein against the Alaska Pack¬ 
ers Association, a corporation duly organized, 
incorporated, and transacting business under and 
by virtue of the Laws of the State of California, 
with its principal place of business in the City of 
San Francisco, State of California, alleging, among 
other things (R. tr. 1), “that during the jtime 
that the United States of America was in a stai;e of 
war with the Imperial German Government it be- 

(i) 
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came necessary in order to supply rations and food 
for the Army, Navy, and Marine Corps of the 
United States of America to purchase large quan¬ 
tities of canned salmon and that during said time, 
for the purpose of facilitating the purchase of said 
food supplies for the Army, Navy, and Marine 
Corps the President of the United States, by an 
Act of Congress, was given the right to control and 
regulate prices and distribution of foodstuffs, and 
for the purpose of carrying out the provisions of 
said Act the President was authorized to enter into 
any voluntary arrangement or agreements to create 
and use any agent or agencies that, in his judgment, 
was expedient or necessary; that in obedience to the 
provisions of said Act and for the purpose of 
carrying out its provisions the President of the 
United States, by Executive order issued on the 
10th day of August, 1917, created a board or com¬ 
mission known as the United States Food Admin¬ 
istration; * * * and that for the purpose of 
facilitating the purchase of said food supplies 
and in obedience to the terms of the said Act 
of Congress ‘The President of the United States 
did, on the 6th day of May, 1918, create and 
organize, by Executive order, a further bureau 
or board known as the Food Purchase Board’; 
* * * that thereafter, and in conformity 

with the agencies thereby set up, the plaintiff pur¬ 
chased from and there was delivered by the defend¬ 
ant to the United States 262,572 cases of No. 1 tall 



red salmon, at the agreed tentative price of $7.75 
per case, and was paid and accepted therefor from 
the United States the sum of $2,034,933.00 (R. p. 
3, Tp. 4) ; that in addition to the said sum o]f $7.75 
per case the United States paid to said defendant 
for strapping the cases in which said salmon was 
contained the sum of $7,620.25, or a total payment 
of $2,042,563.25; that the said salmon as herein de¬ 
scribed was of the 1918 pack of salmon afid was 
sold to the United States and purchased by it under 
the terms and conditions as defined in bulletin No. 
10, issued by the Food Administration (R. p. 2, Tp. 
19) and Quartermaster Corps Form 108-jB, as 
thereinbefore alleged; that during the month of 
March, 1919, it was discovered that large quantities 
of the salmon of the 1918 pack were spoiled, putrid, 
and unfit for human consumption; * * * that 

thereafter ‘the plaintiff notified the defendant of 
the condition of such salmon and demanded that the 
said defendant take back all of the salmon and re¬ 
imburse plaintiff for the money paid for the| same 
and other damages sustained thereby; * * * 

for the purpose of negotiating concerning the con¬ 
troversy arising out of the spoiled condition of the 
salmon and the said demands of the United Spates; 
* * *’ that Major General George W. Burr, 

assistant Chief of Staff, Director of Purchase, 
Storage, and Traffic, was authorized by the Presi¬ 
dent of the United States and the Secretary of War 
to supervise for the United States the making and 
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performance of contracts for the purchase of sup¬ 
plies for the Army and to do all things necessary 
to preserve and protect the rights of the United 
States with reference thereto; * * * an d that 

other officers of the Quartermaster Corps and of the 
Engineers who were subordinate to Major General 
George W. Burr opened negotiations with a com¬ 
mittee representing the defendant and other salmon 
canneries looking to a settlement of the said con¬ 
troversy and that, based upon representations made 
by the representatives of defendant, which repre¬ 
sentations were material to the negotiations, and 
that, believing the statements made by the repre¬ 
sentative of defendant and other salmon canners, 
said Major General Burr was thereby induced to 
authorize the compromise of the claim of the 
United States against said defendant, and did com¬ 
promise said claim; that such representations so 
made were /inaccurate, false, and untrue’; and that 
by reason of the said inaccurate, false, and untrue 
material misrepresentation of fact ‘the said Major 
General Burr, an officer of the War Department of 
the United States, acting for and in behalf of said 
Department, authorized a compromise of the claim 
held by the United States against said defendant 
as aforesaid, and that because of such authorization 
such claim vras by the War Department of the 
United States compromised by the execution of 
certain contracts made by and between the United 
States as the first party and the Alaska Packers 
Association as the second party.’ ” 
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That the false and fraudulent representations so 
made were all made in the District of Coluijnbia; 
that the orders for the purchase of said salmon by 
the United States of defendant were all executed in 
the District of Columbia; that the contracts of com¬ 
promise as hereinbefore alleged were all executed 
in the District of Columbia, each and all being had 
and done within the jurisdiction of the Supreme 
Court of the District of Columbia. 

That under the provision of the contract of [com¬ 
promise plaintiff’s exhibits 4 (R. p. 19) and 5 (R. 
p. 33), the United States delivered back to said 
defendant free on board cars at the point of desti¬ 
nation named by the defendant all of the salmon it 
had in its possession which had been purchased 
from said defendant, and that of the salmon so 
delivered back to the defendant, 126,016.21/48 cases 
of the same were good salmon in satisfactory and 
suitable condition for human consumption; that the 
United States received from the defendant the sum 
of $933,610.29 net, after deducting the concessions 
and the payment of freight, and that the market 
value of the salmon so delivered back under the 
compromise contract at the time of the execution 
of the contract and at the time of the delivery of 
the same by the United States was $10.80 per case, 
or a total value of $1,360,972.80. 

That by reason of the compromise settlement the 

United States was damaged in an amount measured 

bv the difference between the fair market valui of 
•/ 

such s;oods at the time of its return and the |net 


i 


6 


amount it received from the defendant for the same, 
to wit, the sum of $427,362.51, together with interest 
upon the same from the time of delivery and for 
its costs herein laid out and cost of suit, the plain¬ 
tiff prayed judgment in the first count of its 
petition. 

In a second count of its declaration the plaintiff 
alleges that the salmon described therein, after its 
delivery by defendant to plaintiff 25,648-4 48 cases 
of same were found to be spoiled, putrid, and unfit 
for human consumption and were in such condition 
at the time the salmon was canned; that immedi¬ 
ately upon the discovery of the condition of said 
salmon plaintiff notified and advised defendant of 
the condition of the salmon and demanded, under the 
contract of guarantv in bulletin No. 10, as afore- 
said, that the defendant recall and take back said 
salmon and refund to plaintiff the purchase price 
which had been theretofore paid to the defendant; 
that the defendant agreed to take back and did take 
back the said salmon and refunded to plaintiff the 
purchase price thereof; that under and by virtue 
of the terms of the contract of guaranty in bulletin 
No. 10 above, such spoiled and putrid salmon was to 
be held subject to the order of the said defendant 
and that plaintiff was under no legal obligation or 
duty to pay the freight of said salmon to the desti¬ 
nation requested by defendant after the rejection of 
the same and after the said defendant had agreed to 
take the said salmon back; that notwithstanding 



there was no duty upon the plaintiff to pay said 
freight the plaintiff returned the salmon as afore¬ 
said to the order and at the destination requested 
by said defendant and paid therefor upoiji the 
account of said defendant the sum of $11,848.13 as 
freight, which said sum, together with interest from 
the date of payment as well as costs of suit, is due 
and payable to the plaintiff from said defendant, 
for which sum, together with interest thereon from 
the date of payment as well as the costs of suit, 
plaintiff prays judgment in the second count bf its 
petition. 

On April 7,1926, there was issued by the Clerk of 
the Supreme Court of the District of Columbia a 

i 

summons running in the name of the President of 
the United States to the Defendant, commanding it 
to appear and answer. This summons was served 
on the defendant by service upon W. D. Motts, Sec¬ 
retary and Treasurer of the Alaska Packers Asso¬ 


ciation, 111 California Street, San Francisco, Cali¬ 
fornia, on the 14th day of April, 1926, by the 
Marshal of the Northern District of California. 


On May 6,1926, the defendant appeared specjally 
and moved to quash the service of summons hejrein 


upon the grounds that the defendant is and was 
a corporation organized and existing under the 


Laws of the State of California; that it is not pow 
nor was at the time of the service of said sumipons 
nor at any of the times mentioned in the declara¬ 
tion filed herein an inhabitant of, domiciled np or 

96159—28-2 
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doing business in the District of Columbia; that it 
has not now nor did it then have an office for the 
transaction of business in the said District of 
Columbia nor an agent therein. 

That the attempted service of summons upon the 

defendant was executed bv the United States 

* 

Marshal in and for the Northern District of Cali¬ 
fornia at its office in the City of San Francisco, 
State of! California, and the said Marshal had no 
legal authority to execute such service of summons. 

That the alleged cause of action set forth in the 
first count of j^laintiff’s petition did not, nor did 
any part thereof, arise in the District of Columbia 
within the jurisdiction of the Courts of the District 
of Columbia. 

That the alleged cause of action attempted to be 
set forth in the second count of the declaration did 
not, nor did any part thereof, arise in the District 
of Columbia. The defendant attached to and made 
a part of its motion in support thereof the affidavit 
of William Timson. (Tp. 26, 27, 28.) The de¬ 
fendant further charges that the Supreme Court 
of the District of Columbia is wliollv without au- 

4 / 

thority to subject the defendant to its jurisdiction 
in this cause or to issue and cause to be executed 
process against it or to require it to make answer 
herein. 

That the Act of Congress under which service of 
process herein was attempted deprives the defend¬ 
ant of its property without due process of law in 
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contravention of the Constitution of the Ifnited 
States; that the said Act is arbitrary, discrimina¬ 
tory, and places an undue and unusual burden upon 
the defendant, one not imposed upon parties liti¬ 
gant generally, and thereby denies to the said 
Alaska Packers Association due process of la>v. 

On February 21, 1926, the plaintiff and the de¬ 
fendant, appearing specially for the purpose of its 
aforementioned motion to quash service of sum¬ 
mons and for no other purpose, filed a stipulation 
whereby the issues of fact raised by the motion of 
said defendant filed in this cause might be heard 

and determined bv the Court without intervention 

* 

of a jury, the said parties thereby expressly waiving 
the right of trial by jury as to said issues. Ip was 
further understood and agreed that by entering 
into the above stipulation the defendant did not in 
any manner waive its right to appear specially in 
this cause but that such appearance was by it 
expressed reserved. (R. 29, Tp. 43.) 

There was filed in behalf of the plaintiff on May 
18, 1927, an affidavit under stipulation of counsel 
of record of P. Q. Murphy, formerly Major in the 
United States Army, and it was stipulated that if 
the said witness were called on the stand he vjould 
testify to facts set forth in said affidavit. (R. p. 29, 
Tp. 24.) On May 18,1927, a similar stipulation be¬ 
tween the attorneys representing the parties! re¬ 
garding the affidavit of the witness William Tmi- 
son, which was heretofore filed in the cause, j (R. 
p. 26, 27, 28, Tp. 38, 39, 40, 41, and 42.) 
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On June 21,1927, the Court after having consid¬ 
ered the motion of defendant to quash the service 
of summons by the United States Marshal upon 
W. D. Motts, Secretary of defendant, ordered that 
said motion be, and the same was, hereby granted, 
and said Service was thereby quashed and held for 
naught. (R. p. 31, Tp. 47.) The Chief Justice also 
bled a memorandum opinion (R. p. 30, Tp. 46), 
in which he found that although sufficient of the 
transactions took place within the District of 
Columbia to satisfy the statute, if applicable, yet, 
there being only one defendant, the statute did not 
apply. 

Thereafter a notice of appeal was timely and 
duly noted (R. p. 32, Tp. 48) and an assignment of 
errors duly filed (R. p. 32, Tp. 49). Thereafter 
the Court by proper order on the bill of exceptions 
ordered the same made part of the record. (R. p. 
33, Tp. 51.) The plaintiff’s bill of exceptions No. 1 
is set out in the printed record (pp. 34-39, Tp. 
53-62). 

STATUTES INVOLVED 

Section 51 of the Judicial Code, R. S. Sec. 739: 

Civil suits; where to be brought.—Except 
as provided in the five succeeding sections, 
no person shall be arrested in one district for 
trial in another, in any civil action before a 
district court; and, except, as provided in the 
six succeding sections, no civil suit shall be 
brought in any district court against any per¬ 
son by any original process or proceeding in 
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any other district than that whereof h^ is an 
inhabitant; but where the jurisdiction is 
founded only on the fact that the action is 
between citizens of different States, suit shall 
be brought only in the district of th^ resi¬ 
dence of either the plaintiff or the defendant. 
(R. S. Sec. 739; J. C. Sec. 51; Act March 3, 
1875, c. 137, Sec. 1, 18 Stat. 470; Match 3, 

1887, c. 373, Sec. 1, 24 Stat. 552; Aug. 13. 

1888, c. 866, Sec. 1, 25 Stat. 433; Match 3, 

1911, c. 231, Sec. 51, 36 Stat. 1101.) 

Sec. 876, R. S., Act March 2, 1793, 1 St. Ll 385: 

(Subpoenas for witnesses to run into 
another district.) 44 Subpoenas for wit¬ 
nesses who are required to attend a court of 
the United States, in any district, may run 
into any other district: Provided , Thht in 
civil causes the witnesses living out o^ the 
district in which the court is held do not; live 
at a greater distance than one hundred iniles 
from the place of holding the same.” 

Chap. 345.—An Act To amend Section 5l of 
Chapter 4 of the Judicial Code 

Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled , That section 
51 of chapter 4 of an Act entitled 44 An Apt to 
codify, revise, and amend the laws relating 
to the Judiciary,” approved March 3, 1911, 
be amended so as to read as follows: 

44 Sec. 51. Except as provided in the five 
succeeding sections, no person shall be ar¬ 
rested in one district for trial in another in 
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any civil action before a district court; and r 
except as provided in the six succeeding sec¬ 
tions, no civil suit shall be brought in any 
district court against any person by any 
original process or proceeding in any other 
district than that whereof he is an inhabi¬ 
tant; but where the jurisdiction is founded 
only on the fact that the action is between 
citizens of different States, suit shall be 
brought only in the district of the residence 
of either the plaintiff or the defendant: Pro¬ 
vided, however, That any civil suit, action, 
or proceeding brought by or on behalf of the 
United States, or by or on behalf of any offi¬ 
cer of the United States authorized by law 
to sue, may be brought in any district 
whereof the defendant is an inhabitant, 
or where there be more than one defendant 
in any district whereof any one of the 
defendants, being a necessary party, or 
being jointly and severally liable, is 
an ! inhabitant, or in any district wherein 
the cause of action or any part thereof 
arose; and in any such suit, action, or 
proceeding process, summons, or subpoena 
against any defendant issued from the dis¬ 
trict court of the district wherein such suit 
is brought shall run in any other district, and 
service thereof upon any defendant may be 
made in any district within the United 
States or the territorial or insular posses¬ 
sions thereof in which any such defendant 
may be found with the same force and effect 
as if the same had been served within the 
district in which said suit, action, or pro- 


13 


eeeding is brought. The word ‘district’ and 
the words ‘district court’ as used herein shall 
be construed to include the District of Co¬ 
lumbia and the Supreme Court of the Dis¬ 
trict of Columbia: Provided further, That 
this Act shall be effective for a period of 
three years only, after which said section 51, 
chapter 4, as it exists in the present law shall 
be and remain in full force and effect. ’ 

The Act approved September 19,1922, 42 S tat. L. 

849: ! 


Chap. 344.—An Act To amend Section 876 
of the Revised Statutes 

Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, That section 
876 of the Revised Statutes of the United 
States be. and is hereby, amended so as to 
read as follows: 

“Sec. 876. Subpoenas for witnesses who 
are required to attend a court of the United 
States, in any district, may run into any 
other district: Provided, That in civil cases 
no writ of subpoena shall issue for witnesses 
living out of the district in which the leourt 
is held at a greater distance than one hun¬ 
dred miles f rom the place of holding the same 
without the permission of the court being 
first had upon proper application and cause 
shown. The word ‘district’ and the words 
‘district court’ as used herein shall be con¬ 
strued to include the District of Columbia 
and the Supreme Court of the Distri 
Columbia.” 
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This amendment shall be effective for a 
period of three years after the date of the 
passage of this Act, after which section 876 
as it exists in the present law shall be and re¬ 
main in full force and effect. 

Approved September 19, 1922. 

42 Stat. L. 848. 

Chap. 526.—An Act To extend for an addi¬ 
tional period of one year the effective 
period of the Act entitled “An Act to 
amend Section 51 of chapter 4 of the Judi¬ 
cial Code/' approved September 19, 1922, 
and an Act entitled “An Act to amend 
Section 876 of the Revised Statutes/’ ap¬ 
proved September 19, 1922 

Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, That the 
last proviso of section 51 of the Judicial 
Code, as amended by the Act entitled “An 
Act to amend section 51 of chapter 4 of the 
Judicial Code,” approved September 19, 
1922, is amended to read as follows: “ Pro¬ 
vided further. That this Act shall be effective 
for a period of four years after September 
19,1922, after which said section 51, chapter 
4, as it exists in the present law, shall be and 
remain in full force and effect.” 

Sec. 2. That the last paragraph of the 
Act entitled “An Act to amend section 876 
of the Revised Statutes,” approved Septem¬ 
ber 19, 1922, is amended to read as follows: 

“This amendment shall be effective for a 
period of six years after September 19,1922, 
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after which section 876 as it exists in the 
present law shall be and remain in fuljl force 
and effect.’’ 

Approved March 4, 1925.' 

ASSIGNMENT OF ERRORS 

The Court erred in: 

1. Granting the motion to quash the service of 
summons herein. 

2. Entering the final order herein. (R. p. 32, 
Tp. 49.) 

QUESTION INVOLVED 

The only question for decision is whether pr not 
the right to make such service existed undpr the 
Act of September 19, 1922, Chapter 345, 42 Stat. 
849, as amended by Chapter 526, an Act to amend 
for an additional period of one year the Executive 
period of the Act entitled “An Act to amenp Sec¬ 
tion 51 of Chapter 4 of the Judicial Code, approved 
September 19,1922,” approved March 4,192p. 

POINT 

I. The Supreme Court of the District of Colum¬ 
bia had jurisdiction to hear and determine the 


case. 

ARGUMENT 

The plaintiff contends that the amendment per¬ 
mits the suit to be brought in either the district 

inhabited bv the defendant or within a district in 
*/ 

which the cause of action, or a part thereof, arose. 

The intention of Congress is primarily to be seen 
in the Act approved March 4, 1925, supra, wherein 
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in the same caption it amends the Act to amend 
Section 51 of Chapter 4 of the Judicial Code jointly 
with the Act to amend Section 876 of the Revised 
Statutes approved September 19, 1922. The effect 
of the amendments recited above is that Section 51 
of the Judicial Code as amended became effective 
until September 19, 1926, and that Section 876, 
R. S. as amended was effective until September 
19, 1928. 

The plaintiff presents that the United States 
within its own right, or by or on behalf of an officer 
authorized bv law to sue, mav institute same in one 
of three jurisdictions; 1, in the district where the 
defendant is an inhabitant; 2, where there are more 
than one defendant in any district whereof any one 
of the defendants is an inhabitant; 3, in any dis¬ 
trict wherein the cause of action or any part thereof 
arose. 

The causes of action pleaded in the complaint are 
founded upon alleged misrepresentations of fact 
made bv defendant which were the moving cause 
and the inducement for the execution of the con¬ 
tract under the terms of which a large quantity of 
canned salmon was sold to the defendant for a price 
alleged to be far less than the market value of 
the salmon to the damage of plaintiff. The com¬ 
plaint alleges among other things that all of the 
said misrepresentations were made by the agents 
of defendant within the District of Columbia and 
within the jurisdiction of this Court and that the 
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contract was executed in the District of Columbia 
and within the jurisdiction of this Court. The 
testimony adduced on the hearing of the^motion 
attacking the jurisdiction shows conclusively that 
all negotiations between the parties responsible 
for the execution of the contract took place within 
the District of Columbia and that after the nego¬ 
tiations the contract was prepared in accordance 
with the agreement, resulting from such negotia¬ 
tions and given to the agents of the defendant and 
by them taken away and subsequently returned 
duly executed by the defendant to the War Depart¬ 
ment situated within the District of Columbia. 

The attention of the Court is respectfully ijavited 
to the fact that the affidavit filed by the defendant 
in support of its motion, and which by stipulation 
was considered as the testimony of affiant, goes to 
the merits of the case rather than to the question 
of jurisdiction. The question as to whether or not 
the defendant in fact made the misrepresentation 
alleged in the complaint was not a proper inquiry 
of the Court below. The sole question was ^nd is 
had the lower Court jurisdiction to determine 
whether or not these alleged misrepresentations 
were actually made. The merits of the | con¬ 
troversy were not material to the hearing before the 
Court below. A motion attacking the jurisdiction 
in the nature of a plea of privilege does not search 
the validity of the cause of action pleaded in the 
complaint. It merely raises the question as to 
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whether the Court may ultimately pass upon and 
determine the rights of the litigants. The record 
discloses without contradiction that all the negotia¬ 
tions leading up to the contract of compromise took 
place in the District of Columbia, and that the con¬ 
tract was executed within the District of Columbia. 
Under such circumstances the Supreme Court of the 
District of Columbia would have jurisdiction to try 
and determine this case if the law permits the action 
to be brought within a jurisdiction where a part of 
the cause of action arose. 

The plaintiff contends that the burden of proof 
was upon the defendant to show cause, if any, why 
the Court below was without jurisdiction. The 
complaint alleges that a part of the cause of action 
arose within the District of Columbia and this alle¬ 
gation must be for the purpose of the hearing of the 
motion taken as prima facie correct. The proba¬ 
tive force of such pleading can not be annihilated 
by the filing of a motion attacking the jurisdiction 
of the Court. Such an allegation must be treated 
as similar to allegations of diversity of citizenship 
or allegations with reference to the amount in¬ 
volved in the controversy. When the jurisdiction 
is attacked upon either of these two grounds the 
burden of negativing such jurisdictional facts rests 
upon the defendant. Sheppard v. Graves, 14 How. 
505; DeSobry v. Nicholson, 3 Wall 420; Wettmore 
v. Rymer, 169 U. S. 115; Hunt v. N. Y. Cotton Ex¬ 
change, 205 U. S. 322; Hill v. Walker , 167 Fed. 241. 
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It may be urged that the ease of Chase v. Welzlar, 
225 U. S. 79, announces a doctrine which would 
; place a burden upon plaintiff but the facts ini this 
last-mentioned case are easily distinguishable from 
the facts in the case at bar. The action in Chase 
v. Wetzlar was founded upon a Statute, 

137, 18 Stat. L. 472, which provides that in any 

action commenced in any Circuit Court ip the 

■ 

United States to enforce any legal or equitably lien* 
upon or to remove any incumbrance, lien or 
upon the title to real or personal property within 
the District where such suit is brought, mu^t be 
commenced in the Circuit where such property is 
situate without reference to the residence of the 
owner. The case at bar is an action in personam 
and not in rem. In the Chase v. Wetzlar case it 
was an action brought against the property an^ not 
against the owner. The decree runs against! the 
property exclusively and refers to some legal or 
equitable lien or incumbrance which affects the title 
to the property. In such case the plaintiff w^uld 
necessarily have to show when the jurisdiction of 
the Court was attacked that the property is within 
the District. The Court could not enter an effec¬ 
tive decree unless the property be found withip its 
jurisdiction. The court in its opinion at page 86, 
says: 

\ 

On the other hand, in a case like the ope at 

y I 

bar, the existence of the property within the 
jurisdiction is essentially necessary to | the 
exertion of the power of the Court to redder 
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a binding decree. The statute does not 
leave this to implication since it expressly 
provides that the decree to be rendered shall 
be limited to the property within the juris¬ 
diction which, therefore, forms the sole basis 
of the power to judicially act. The prereq¬ 
uisite and absolute limitation on power 
which arises from these considerations is 
aptly illustrated by the rule enunciated in 
Thompson v. Whitman, 18 Wall. 457, and 
Pennoyer v. Neff , 95 U. S. 714 and in numer¬ 
ous cases which have enforced the doctrine 
there laid down. And this wide distinction 
in the very nature of things precludes the 
possibility of the application here of the 
prima facie presumption upon which the 
case relied upon proceeded and therefore 
also demonstrates the inapplicability of the 
burden of proof applied in those cases. In 
other words, even putting aside for the sake 
of argument the effect on the doctrines an- 
noimced in the decisions relied upon of the 
enactment of the Act of 1875 as to the duty 
to dismiss to which we have referred, the 
burden of proof to establish that the court 
was vested with power to act, we think in a 
case like this, in the nature of things rested 
upon the claimant. 

Chief Justice White in the opinion rendered in 
the last-mentioned case in discussing the line of 
cases under Sheppard v. Graves and others cited 
hereinabove, holds that the doctrine announced was 
not applicable in the CJiase v. Wetzlar and argues: 
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We say this because while questions con¬ 
cerning the sufficiency of or validity of 
averments as to citizenship or amour it in 
dispute assail the jurisdiction of the C(ourt 
they do not address themselves to the waht of 
all foundation for jurisdictional actioijL be¬ 
cause of an entire absence of elements which 
are essential to the existence of any jurisdic¬ 
tion whatever—that is, the presence of per¬ 
sons or property within the jurisdiction of 
the Court over which its authority may be 
exerted. The character of the question^ in¬ 
volved in the cases relied on and the nature 
of the rule as to prima facie presumption as 
to the adequacy of averments concerning 
such subjects, and the resultant burdeiji of 
proof is at once demonstrated by the well 
settled rule that questions of that character 
do not go to the power of the Court to njake 


a binding decree. 

It is quite obvious that a decree looking to the 
enforcement of an equitable lien upon property 
would be a vain thing if the property did not e^ist. 
The motion filed in the case at bar does not present 
questions attacking the power of the Court to Ren¬ 
der a binding decree. This action is one instituted 
by the United States against a corporation ancl is 
one in personam and not in rem. The subject 
matter of the action is within the jurisdiction of the 
Federal Courts. The defendant is in existence. 
That being true it is one in which the Court niay 
render a binding decree. Under these circum¬ 
stances it is patent that the burden of showing the 
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Court to have been without jurisdiction and to over¬ 
come the prima facie presumption raised by the al¬ 
legations of the complaint was upon the defendant 
and not upon the plaintiff. Has this burden been 
assumed and successfully borne ? 

The affidavit of one witness to the effect that 
neither the defendant nor anyone representing it 
had made the misrepresentations charged in the 
complaint was offered. The successful establish¬ 
ment of such a fact would be an excellent defense to 
the cause of action but it would be valueless to the 
Court below in determining the question as to 
whether or not the Court was empowered to inquire 
into this matter of fact. Louisville & Nashville 
By. Co. v. Western Union Telegraph Co., 234 U. S. 
369; Darnell v. I. C. By. Co., 225 U. S. 243; Citizens 
Savings & Trust Co. v. I. C. By. Co., 205 U. S. 46; 
Smith v. McKay, 161 U. S. 355. 

It is unassailable that the absence of jurisdiction 
should be shown by a preponderance of the credible 
evidence. Holdings of the Supreme Court to this 
effect are so numerous that citations seem scarcely 
necessary. We beg, however, to invite the court’s 
attention to the well-established rule in the cases of 
Sheppard v. Graves, 14 How. 505; Barry v. Ed¬ 
monds, 116 U. S. 550; Rill v. Walker, 167 Fed. 241. 
It can not be successfully questioned that it is well 
within the power of Congress to confer jurisdiction 
upon any of its courts to determine litigated con¬ 
troversy regardless of the residence of the parties. 
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The leading case on this subject is that of the case 
of the United States v. Union Pacific Ry. Co., 98 
U. S. 569, in which the Court says: 

Article 6 of the amendments also provides 
that in all criminal prosecutions 4 ‘the ac¬ 
cused shall enjoy the right to a speedy and 
public trial by an impartial jury of the State 
and district wherein the crime shall Ifave 
been committed, which district shall liave 
been previously ascertained by law.” T^iese 
provisions, which relate solely to the piace 
of the trial for criminal offences, do not af¬ 
fect the general proposition. We say, there¬ 
fore, that with the exception of the Supreme 
Court, the authority of Congress in creating 
courts and conferring on them all or m|ich 
or little of the judicial power of the United 
States is unlimited by the Constitution. 

Congress has, under this authority, created 
the district courts, the circuit courts, and the 
Court of Claims, and vested each of tl^em 
with a defined portion of the judicial po^er 
found in the Constitution. It has also regu¬ 
lated the appellate jurisdiction of the 
Supreme Court. 

The jurisdiction of the Supreme Coprt 
and the Court of Claims is not confined by 
geographical boundaries. Each of thqm, 
having by the law of its organization juris¬ 
diction of the subject matter of a suit, and of 
the parties thereto, can, sitting at Washing¬ 
ton, exercise its power by appropriate proc¬ 
ess served anywhere within the limits of the 
territory over which the Federal govern¬ 
ment exercises dominion. 
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It would have been competent for Congress 
to organize a judicial system analogous to 
that of England and of some of the States 
of the Union, and confer all original juris¬ 
diction on a court or courts which should 
possess the judicial power with which that 
body thought proper, within the Constitu¬ 
tion, to invest them with authority to exer- 
cise that jurisdiction throughout the limits of 
the Federal Government. This has been 
done in reference to the Court of Claims. It 

has now jurisdiction only of cases in which 

• 

the United States is defendant. It is just 
as clearly within the power of Congress to 
give it exclusive jurisdiction of all actions in 
which the United States is plaintiff. Such 
an extension of its jurisdiction would include 
all that the statute under consideration has 
granted to the Circuit Court. 

It is true that Congress has declared that 
no person shall be sued in a circuit court of 
the United States who does not reside within 
the district for which the court was estab¬ 
lished, or who is not found there. But a 
citizen residing in Oregon may be sued in 
Maine, if found there, so that process can be 
served on him. There is, therefore, nothing 
in the Constitution which forbids Congress 
to enact that, as to a class of cases or a case 
of special character, a circuit court—any cir¬ 
cuit court—in which the suit mav be brought, 
shall, by process served anywhere in the 
United States, have the power to bring be¬ 
fore it all the parties necessary to its decision. 
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Whether parties shall be compellejl to 
answer in a court of the United States Wher¬ 
ever they may be served, or shall onljy be 
bound to appear when found within the dis¬ 
trict where the suit has been brought, is 
merely a matter of legislative discretion 
which ought to be governed by considerations 
of convenience, expense, etc., but which, 
when exercised by Congress, is contro 
on the courts. 


ling 


Section 51 of the Judicial Code as amended and 
as in force at the time this action was instituted 
provided: 

That any civil suit, action, or proceeding 
brought by or on behalf of the United States, 
or by or on behalf of any officer of the United 
States authorized by law to sue, may' be 
brought in any district whereof the defend¬ 
ant is an inhabitant, or where there be hiore 
than one defendant, in any district wheteof 
any one of the defendants being a necessary 
party, or being jointly or severally liable, 
is an inhabitant, or in anv district wherein 
the cause of action or any part thereof arose. 

Admittedly the amendment to Section 51 of the 
Judicial Code was enacted for the benefit of and 
for the purpose of enabling the Courts to make 
speedy and equitable determination of the so-cajded 
War Transaction cases. The Court will take judi¬ 
cial cognizance that the transactions out of which 
all these cases arose were largely had in the (Jity 
of Washington at the seat of Government dnd 
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within the jurisdiction of this Court. The dealings 
were in the main with the War Department and 
the Department of the Navy. Most of the records 
and documentary evidence of the transactions were, 
or should have been found, among the files of these 
Executive Departments. 

It may well be believed that Congress considered 
it unfair and unjust to the taxpayers, and to the 
Departments interested, to have compelled the 
United States in the prosecution of its claims aris¬ 
ing out of these transactions to institute its suits in 
those districts where the defendants were inhabit¬ 
ants. This would have resulted in the greatest in¬ 
convenience to the United States and in a tremen¬ 
dous expense of transporting the documentary evi¬ 
dence, voluminous, costly, and in many cases of the 
strictest confidential nature about and over the 
country in search of a local forum in which to bring 
its action. To obviate this unprecedented condi¬ 
tion was the motive which inspired Congress to 
enact the law to permit suit to be brought in any 
jurisdiction wherein part of the cause of action 
arose, whether there was one defendant or a 
number. 

It appears idle to argue that it would be less 
difficult and expensive to sue one individual in the 
jurisdiction whereof he was an inhabitant than it 
would be to sue two or more individuals in the par¬ 
ticular jurisdiction whereof one of them might be 
an inhabitant. It would be a vain thing for Con- 
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gress to seek to relieve the Government of the ex¬ 
pense and inconvenience in such actions where two 
or more defendants were sued and subject the 
United States to such inconvenience and expenlse in 
actions where but one defendant was sued. There¬ 
fore by the amendment approved Septembei* 19, 
1922, Congress provided that Where the United 
States teas a party it could institute its action: first, 
in the District where the defendant was an inhabi¬ 
tant; or second, where there was more than one 
defendant in any district where any one of them 
being a necessary party or being jointly or severally 
liable, was an inhabitant; or third, in any district 
wherein the came of action or any part thereof 


arose. 


It is noticeable that each of the above subdivi¬ 
sions of the amendment to Section 5 is complete in 
itself, that is to say, if the act had stopped inime- 
diately following the subdivision which provides 
that the actions might be brought in any district 
where the defendant is an inhabitant it would have 
been a complete act and jurisdiction would have 
been conferred to institute the action in the district 
whereof the defendant was an inhabitant, each Sub¬ 
division had a separate purpose, 1, where the de¬ 
fendant lived and the cause of action arose; 2, 
where any one of a number of defendants lived; 3, 
where the cause of action or any part thereof arose. 
If the Act provided only that the action could be 
instituted in the event that there was more than one 
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defendant in the district whereof any one of the de¬ 
fendants was an inhabitant it would likewise have 
been complete in itself. So it would have been true 
that if the amendment had comprehended only the 
last subdivision to the effect that the action could be 
brought in any district wherein the cause of action 
or any part thereof arose it would likewise have 
been coipplete and the action could have been insti¬ 
tuted in any such district. 

To hold that a proper construction of this amend¬ 
ment is that an action can be brought in any district 
where a part of the cause of action arose only in 
the event that there was more than one defendant 
would do violence to the language used and be a 
strained and unjustifiable interpretation. It can 
not be urged that the purpose of relieving the 
United States of the expense and inconvenience of 
transporting its documents and records nation wide 
would be accomplished by limiting the jurisdiction 
to those cases wherein a part of the cause of action 
arose providing there were two or more defendants. 

We are not losing sight of the language of the 
Supreme Court in Robertson v. Labor Board, 268 
U. S. 619, but this statute or the portion of the 
statute now under consideration was not before 
the Court in the Robertson case. To hold that there 
must be more than one defendant in a suit in order 
to give jurisdiction to a Court within whose juris¬ 
diction a part of the cause of action arose would be 
to destroy in large measure the beneficial effect 


sought to be secured by the enactment and ^vould 

be an interpretation wholly destroying the use of 

the disjunctive conjunction “or,” which separates 

entirely the subdivision with reference to institut- 
•/ 

ing the action where one of the defendants is an 
inhabitant from the subdivision which provides 
that the action may be instituted in the District 
where any part of the cause of action arose. 

We desire to invite the attention of the Coijrt to 
the fact that the amendment to Section 51 of the 
Judicial Code was passed for the benefit of the 


United States and is confined exclusively to 


ceedings “brought bv or on behalf of the United 
States, or by or on behalf of any officer off the 


pro- 




ding 


United States authorized by law to sue * 
and, stripped of unnecessary verbage, reads: 

Any civil suit, action, or procee 
brought by or on behalf of the United States, 
or by or on behalf of any officer of the United 
States authorized by law to sue, mat be 
brought in any district * * * wherein 

the cause of action or any part thereof arose; 
and in any such suit, action, or procbed- 

* * * against 


mg 


summons 


any defendant issued from the District Court 
of the District, and service thereof upon any 
defendant may be made in any District wjith- 
in the United States * * * in which hny 

such defendant may be found with the sAme 
force and effect as if the same had been 
served within the District in which said s^iit, 
action, or proceeding is. brought. The word, 
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“district'’ and the word “District Court” as 
used herein should be construed to include 
the District of Columbia and the Supreme 
Court of the District of Columbia. 

Bearing in mind the above-quoted pertinent 
parts of!the amendment it is submitted that the 
provisions of a general act, such as the original 
Section 51 of the Judicial Code, are displaced by a 
provision limiting the place of bringing a partic¬ 
ular suit. In United States v. Congress Construc¬ 
tion Co., 222 U. S. 199. the jurisdiction of the Court 
under Section 5 of the Judiciarv Act of 1891 and of 
the Circuit Court of actions on Material Men’s 
Bonds, Material Man Act of August 13, 1894, c. 
280, 28 Stat. 278. as amended February 24, 1905. 
c. 778, 33 Stat. 811. was under construction by the 
Supreme; Court. The Court in construing that 
portion of the Act which required that persons 
holding unpaid demands for labor or materials 
should bring such actions in the name of the United 
States and expressly required that it be brought 
“in the Circuit Court of the United States in the 
District in which said contract was to be performed 
and executed, irrespective of the amount in contro¬ 
versy, and not elsewhere,” and providing further 
that only one such action shall be brought and that 
it shall be so instituted and conducted in regard of 
notice and otherwise that all demands of that class 
shall be adjudicated therein and included in a single 

recoverv. The Court distinctlv held that the re- 
* •/ 

striction respecting the place of suit was intended 
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i 

to apply to all actions brought in the name df the 

United States for the purpose only of securing an 

adjudication and enforcement of the demands for 

labor or materials whether instituted by the United 

States or bv the creditors themselves. 

«/ 

The Court interpreted the provision restricting 
the place of suit as operating pro tanto to displace 
the provisions upon that subject in the General 
Jurisdictional Act (25 Stat. 433, c. 866, Section 1) 
and amply authorized the Circuit Court in the] Dis¬ 
trict wherein the action is required to be brought 
to obtain jurisdiction of the persons of the defend¬ 
ants through the service upon them of its process 

in whatever district thev mav be found. In the case 

%/ •/ 

at bar Congress expressly gave jurisdiction td the 
United States Courts onlv wherein the Government 
or its representative is plaintiff to sue in any Fed¬ 
eral District Court “wherein the cause of action or 
any part thereof arose/’ The jurisdiction is exclu¬ 
sive in the Federal Courts, and a remedy consists 

I 

in the right of invoking the aid of the Court bf a 
District of the United States wherein the causi^ of 

i 

action or any part thereof arose. The use of the 
words “wherein the cause of action or any hart 
thereof arose” would seem to indicate that in the 
view of Congress there are districts within the 
United States competent to take jurisdiction d y er 
each cause of action as it arises under the pro¬ 
visions of the Act and districts not competent to 


entertain jurisdiction. It is equally clear that s 


ich 
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difference in the right to entertain jurisdiction in 
a given case does not grow out of any difference 
between the several districts with respect to their 
jurisdiction over the subject matter of the contro¬ 
versy. In this particular no distinction or differ¬ 
ence exists between the District Courts in the sev¬ 
eral districts, and it is therefore clear beyond ques¬ 
tion that in using the words “wherein the cause of 
action or any part thereof arose” Congress did not 
enact, assume, or imply that as between the several 
District Courts of the United States there were 
some competent to take jurisdiction under the pro¬ 
vision of the amendment and some that were in¬ 
competent so to do. This being true, it follows that 
the words in question must have been used with ref¬ 
erence to the place or district within which the 
Court could obtain jurisdiction over the defendant, 
and the meaning of the phrase “wherein the cause 
of action or any part thereof arose” is that, in any 
proceeding brought by the Government, or on its 
behalf by an officer authorized to sue, it may bring 
such suit in the District Court of the United States 
before which the defendant in the given case can be 
lawfully compelled to appear and defend against 
such claim for damage. 

The use of the words in question shows that it 
was the intent of Congress to enact a limitation 
upon the matter of the place of bringing suit and 
the extent of the limitation is the material ques¬ 
tion at issue. There is a definite provision upon 
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the subject of the place or district within which 
proceedings as defined may be brought, and, apply¬ 
ing the rule to the case at bar, those designated 
places are either within the District of Columbia, 
where the cause of action arose, or within the Dis¬ 
trict Court for the Northern District of California, 


where the defendant is an inhabitant and Iwas 
found. 


It is true that by legislative enactment the juris¬ 
diction of Federal Courts is in many instances 
limited by provisions requiring specific action^ to 
be brought only in named courts or within certain 
districts. A limitation as to the place of bringing 
suit in the courts of the United States has always 
existed, being found in the Judiciary Act of if89 
and in all subsequent acts amendatory. An exam¬ 
ination of the Act of September 24, 1789, chapter 
20, Section 11 (1 Stat. 79) is the one that created 
and defined the jurisdiction of the Circuit Counts 
both as to the subject matter and the parties in cijril 
actions at law or in equity and in criminal actions, 
and also as to the place of bringing suit. In otl|er 
words, the Section includes the matter of jurisdic¬ 
tion ]3ropei 
reason, the 

cognizance and, secondly, in what courts can a de¬ 
fendant be compelled to appear and answer to a 
matter of Federal cognizance. j 

By the Act of March 3, 1875, the jurisdiction of 
the Circuit Courts as to subject matter and to paf- 


*; that is, the question whether, for aijiy 
controversy comes within the Federal 
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ties was enlarged to the full Constitutional limit, 
and as to the place of bringing suit the provisions 
of Section 11 of the Act of 1789 were not materially 
changed, except as to cases for the enforcement of 
liens and coming within the provisions of Section 
8 of that Act. Under both these acts, to wit, of 
1789 and 1875, suit in a case of Federal cognizance 
might be brought in any district wherein the de¬ 
fendant might be found at the time of serving proc¬ 
ess. This continued to be the law until the adop¬ 
tion of the Act of March 3, 1887, which struck out 
the words providing for jurisdiction in the Court 
wherein the defendant might be found and limited 
the place of bringing civil suits to the district of 
which the defendant is an inhabitant, except with 
regard to suits wherein Federal jurisdiction exists 
solely by reason of the diversity of the citizenship 
of the litigants, in which cases suit may be brought 
in the District of the residence of either party. It 
is therefore apparent that, if the provisions of the 
Acts of March 3, 1887, and August 13, 1887, in re¬ 
gard to the place of bringing suit are applicable to 
the case at bar, the defendant can not be compelled 
to litigate the subject matter of this suit before this 
Court because the defendant, being a corporation 
created under the Laws of the State of California, 
is not and can not be an inhabitant of the District 
of Columbia. (Shaw v. Mining Co., 145 U. S. 444.) 
However, in the case at bar the plaintiff respect¬ 
fully urges that the provisions of the Act of 1887- 
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1888 in this regard are not applicable, for 
reason that the right of action herein invo 


the 

ved 


1 

arises out of an action on behalf of the United 
States and that the jurisdiction of the Court is de¬ 
pendent upon the amendment of September 19, 
1922, and therefore not limited by the provision of 
Judicial Code 51. 

Judicial Code 51 is by the express terms in the 
amendment of September 19, 1922, limited to pro¬ 
ceedings brought by or on behalf of the United 
States or its officer and that, as this case is one over 
which the Federal jurisdiction is exclusive, it does 
not in any particular come within the provision 
of Section 51 of the Judicial Code, but is a proceed¬ 
ing by the United States which may be brought in 
anv district wherein the cause of action or any part 
thereof arose and therefore does not and can pot 
fall under the restriction of the Judicial Code, Sec¬ 
tion 51. (See Van Patton v. Chicago, M. & St. 
P. R. R. Co., 74 Fed. 981.) The inhibitions of Judi¬ 
cial Code 51 has been held ineffective and inappli¬ 
cable in instances in which exclusive jurisdiction 
over particular cases or classes of cases has b^en 
conferred upon the Federal Courts by special acts 
of Congress. United States v. Standard Oil Co., 
152 Fed. 290; Lewis Blind Stitch Co. v. Arbetter 
Felling Mach. Co., 181 Fed. 974. The amendment 
of Judicial Code, Section 51, by Act of September 
19,1922, and Act of March 4,1925, enlarging venue 
of suits by the United States and authorizing seiJv- 
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ice of process in such suits, may be brought in any 
District wherein the cause of action or any part 
thereof arose. The lower Court had power to send 
its process into the other district where the defend¬ 
ant resided and it acquired .jurisdiction in personam 
over the defendant when it exerted that power to 
the extent of duly completing service upon it. 
Union Mutual Life Insurance Co. v. University of 
Chicago, 6 Fed. 443; Owens v. Ohio Central R . R. 
Co., 20 Fed. 10; Rogers v. Pitt, 96 Fed. 668; United 
States v. Risen Beis, 112 Feet 100. 

In Robertson v. Railway Labor Board, supra, 
Mr. Justice Brandeis makes this observation: 

In a civil suit in personam jurisdiction 
over the defendant as distinguished from 
venue, implies, among other things, either 
voluntary appearance by him or service of 
process upon him at a place where the officer 
serving it has authority to execute a return 
of summons * * *. 

The amendment provided specially that service 
of process “upon any defendant may be made in 
any district within the United States * * * in 

which any such defendant may be found with the 
same force and effect as if the same had been served 
within the District in which said suit, action, or 
proceeding is brought.” 

It is respectfully submitted that the case of 
Baltimore S. S. Co. v. Phillips, 274 U. S. 317, is 
not pertinent to a decision of the case at bar. It 
has to do with the question of res judicata inter- 


37 


posed to the filing of a second cause of action al¬ 
leged to have been upon the same accounts of 
negligence as theretofore pleaded and upon \^hich 
recovery had been had. The question of venue 
was not before the Court. 

For the purpose of venue the cause of action jmay 
be regarded as composed of two elements, the pri¬ 
mary right of plaintiff and the act or omission on 
the part of defendant, without which there wbuld 
be no cause of action or right of recovery agqinst 
him. Biurl v. Northwestern Mutual Relief Asso¬ 
ciation, 72 Wise. 430; 39 N. W. 529. 

In the earliest doctrine of venue the case of trial 
depended, not on the location of the cause of action, 
as a whole, but on the location of the particular fact 
in issue. This ancient feature of the law of venue 
reappears in the statutory law as in the case at bar 
through its frequent provision for a trial in ! the 
forum in which “some part” of the cause aifose 
whether that part be the site of plaintiff’s primary 
right or that of defendant’s delict. “This pro¬ 
vision, treating the cause of action, in respect 1 to 
the venue, as capable of being composed of parts}, is 
of long standing in American Legislation.” See 
Harve v. Parkersburg Ins. Co., 37 W. Va. 272, 16 
S. E. 580, referring to the Virginia Code of 1819. 
“The effect is, for purposes of venue, to divide jhe 
cause of action and permit the trial to be where 
any portion of the cause has risen.” 40 Cyc. ^4, 
citing Sloss v. DeToro, 77 Cal. 129, 19 Pacific 233; 
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Tupper v. Moren, 12 N. Y. Suppl. 310, 25 Abb. N. 
Cas. 398; Peach River Lumber Co. v. Ayers, 41 
Tex. Civ. App. 334, 91 S. W. 387. 

To be part of the cause, however, the act relied 
on for the venue must be one of the facts which, 
under the substantive law, constitute the cause of 
action. Keokuk College of Physicians, etc., v. Guil- 
bert, 100 Iowa, 213, 69 N. W. 453. Thus it would 
appear that the material misrepresentation which 
induced the execution of the alleged contract if in 
fact made by defendant within the jurisdiction of 
this Court or, if, as found in the opinion of the 
Court below, “that the contract in question which 
was executed in San Francisco was mailed to Wash¬ 
ington, B. C., and there received by the War De¬ 
partment, ?? a part of the transaction in question 
took place in the District of Columbia, then and in 
either event these physical facts were such as to be 
a x>art of the cause of action for the purpose of 
venue. 

CONCLUSION 

For the reasons hereinbefore set forth it is re¬ 
spectfully urged that the judgment of the Court 
below is erroneous and should be reversed. 

Herman J. Galloway, 

Assistant Attorney General. 
i Peyton Gordon, 

United States Attorney. 

Dan M. Jackson, 

Attorney for Plaintiff. 
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Appeal From the Supreme Court of the District 

of Columbia. 


BRIEF OF APPELLEE. 


STATEMENT OF THE CASE. 

This is an appeal by the appellant from a judgment 
of the Supreme Court of the District of Columbia, 
quashing service of process on appellee. The cau^e 
of action was instituted by the United State^, 
appellant, against the Alaska Packers Association 
appellee, by the filing of the declaration on April 
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7, 1926. (R. 1.) The appellee is a body corporate, 
created under the laws of the State of California, 
having its principal office and place of business in the 
City of San Francisco, California. It does not have 
any office, nor has it ever engaged in business in the 
district of Columbia. Upon the filing of the declara¬ 
tion on April 7,1926, a summons to appear and answer 
was issued by the Clerk of the Supreme Court of the 
District of Columbia. (R. 24.) Service of process 
was attempted to be made upon the appellee by serv¬ 
ing the said writ of summons on W. D. Motts, Secre¬ 
tary and Treasurer of the Alaska Packers Association, 
at its office in San Francisco, California, on April 14, 
1926, by the United States Marshal for the Northern 
District 1 2 3 of California. (R. 25.) On May 6, 1926, 
appellee appeared specially and moved to quash the 
service of process upon various grounds, (R. 25-26), 
namely: 

1. That the defendant is a California corpora¬ 
tion, having its principal office and place of busi¬ 
ness at San Francisco, California, within the jur¬ 
isdiction of the United States Court for the 
Northern District of California, and is not, nor 
was it at the time of the service of the summons, 

non at anv of the times mentioned in the declara- 
* 

tion, an inhabitant of or domiciled in or doing 
business in the District of Columbia, nor does it 
have or did it then have an office for the trans¬ 
action of business in the District of Columbia or 
any agent therein. 

2. That the United States Marshal for the 
Northern District of California had no legal au- 
tlioritv to execute the service of the summons 
upon the defendant. 

3. That the alleged cause of action attempted 
to be set forth in the first count of the declaration 
did not, nor did any part thereof, arise in the Dis- 
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trict of Columbia within the jurisdiction of the 
Supreme Court of the District of Columbia. 

4. That the alleged cause of action attempted to 
be set forth in the second count of the declaration 
did not, nor did any part thereof, arise in the Dis¬ 
trict of Columbia within the jurisdiction of the 
Supreme Court of the District of Columbia. 

5. That the Supreme Court of the District of 
Columbia is without authority to subject the de¬ 
fendant to its jurisdiction or to issue and cause to 
be executed process against it, or to require [the 
defendant to make answer to the declaration tiled 
herein. 

6. That the ,Act of Congress under which the 
service of process was attempted to be made upon 
the defendant deprives the defendant of property 
without due process of law in contravention of 
the Constitution of the United States; and that 
the said Act of Congress is arbitary, discrimina¬ 
tory, and places an undue and unsual burden upon 
the defendant, one not imposed upon parties liti¬ 
gant generally, and denies to the defendant due 
process of law. 


On June 21, 1927, a memorandum opinion was filed 
by Mr. Chief Justice McCoy, (R. 30-31), sustaining 
the motion of the appellee to quash service of process, 
upon the ground that the act of Congress approved 
September 19, 1922, (Ch. 345, 42 Stat. 849), was in¬ 
applicable to a cause of action involving only one de¬ 
fendant. It is upon this act of Congress that appel¬ 
lant bases the claim of jurisdiction of the Supreme 
Court of the District of Columbia to entertain and 
adjudicate the said alleged cause of action, and the 
claim of right to make service of process upon tjhe 
appellee at the place of its inhabitance in the State of 
California. Pursuant to said memorandum opinion, 
a judgment was entered granting the motion of the 
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appellee, quashing said service of process, and holding 
it for naught. (R. 31.) 

From the said judgment, the United States ap¬ 
pealed, and the case is now here for review. 


ARGUMENT. 

i Question of Law Presented. 

The * sole question presented by this appeal is 
whether the Supreme Court of the District of Colum¬ 
bia has jurisdiction of an action such as this against 
a single defendant, a corporation of the State of Cali¬ 
fornia, having its principal office and place of business 
in California, not being an inhabitant of, domiciled in, 
or doing business in the District of Columbia. The 
appellant relies upon the Act of Congress approved 
September 19, 1922, (Ch. 345, 42 Stat. 849), which 
amended Sec. 51 of the Judicial Code, which section 
before amendment read as follows: 

“Civil suits; where to be brought.—Except as 
provided in the five succeeding sections, no person 
shall be arrested in one district for trial in an¬ 
other, in any civil action before a district court; 
and, except, as provided in the six succeeding 
sections, no civil suit shall be brought in any dis¬ 
trict court against any person by any original 
process or proceeding in any other district than 
that whereof he is an inhabitant; but where the 
jurisdiction is founded only on the fact that the 
action is between citizens of different States, suit 
shall be brought only in the district of the resi¬ 
dence of either the plaintiff or the defendant.’’ 
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The Act of Congress of September 19, 1922, (Ch. 
345, 42 Stat. 849), amended Sec. 51 of the Judicial 
Code by adding a proviso, as follows: 

44 Provided, however, That any civil suit, ac tion, 
or proceeding brought by or on behalf of the 
United States, or by or on behalf of any officer 
of the United States authorized bv law to sue, 
may be brought in any district whereof the de¬ 
fendant is an inhabitant, or where there be njiore 
than one defendant in any district whereof any 
one of the defendants, being a necessary party, or 
being jointly, or jointly and severally, liable, is an 
inhabitant, or in any district wherein the cause 
of action or any part thereof arose; and in any 
such suit, action, or proceeding process, summons, 
or subpoena against any defendant issued f^om 
the district court of the district wherein ^uch 
suit is brought shall run in any other district, and 
service thereof upon any defendant may be made 
in any district within the United States or the 
territorial or insular possessions thereof in whch 
any such defendant may be found with the same 
force and effect as if the same had been served 
within the district in which said suit, action, or 
proceeding is brought. The word 1 2 * 4 district’ and 
the words ‘district court’ as used herein shall be 
construed to include the District of Columbia and 
the Supreme Court of the District of Columbia.” 

The appellant contends that Sec. 51 of the Judicial 
Code as amended by the Act of Congress of Septem¬ 
ber 19, 1922, should be construed as authorizing a suit 
bv the United States in anv one of three different 
jurisdictions, to wit: 

(1) in the district whereof the defendant is an in¬ 
habitant; or 

(2) where there be more than one defendant, in 

any district whereof any one of the defendants 

is an inhabitant; or 
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(3) where there he a sole defendant, in any district 
wherein the cause of action, or any part thereof, 
arose. 

The appellee, on the other hand, maintains that Sec. 
51 of the Judicial Code, as amended bv the Act of 
Congress of September 19, 1922, should be construed 
as authorizing a suit by the United States— 

(1) in any district whereof the defendant is an in¬ 
habitant; or 

(2) where there he more than one defendant, in 

ailiv district whereof anv one of the defendants 
•> * 

is an inhabitant; or 

(3) where there he more than one defendant, 
in any district wherein the cause of action, or 
any part thereof, arose. 

It will thus be seen that the dispute is as to whether 
the clause, “or in any district wherein the cause of 
action or any part thereof arose/’ (Act of September 
19, 1922), is a dependent clause annexed to the clause 
in said act beginning with the words, “where there be 
more than one defendant,” (as its position in the text 
would naturally seem to indicate)—or is a third in¬ 
dependent clause complete in itself, as contended by 
appellant, authorizing a suit by the United States 
against any defendant, even a sole defendant, in any 
district wherein the cause of action may have arisen, 
irrespective of the inhabitancy of the defendant. 

It is maintained by the appellee that the plain intent 
and meaning of the statute is that the cause of action 
may be instituted in any jurisdiction in which the 
cause of action or any part thereof arose, only in a 
case where there is more than one defendant. As will 
be pointed out later in the argument, the appellant 
undertakes to put a strained construction upon the 
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language employed by Congress. As will be seen later, 
it is argued by the appellant that the amendment was 
enacted for the purpose of relieving the Government 
of inconvenience in conducting a cause of action in a 
jurisdiction of which the defendant is an inhabitant. 
It is urged by appellant that Congress was inspired to 
enact the amendment, (Act of September 19, 1922), to 
save the Government expense incident to litigating 
the controversy in the jurisdiction of the inhabitancy 
of the defendant. As will be pointed out more in de¬ 
tail, the thought that Congress enacted this legislation 
to save the Government expense and inconvenience is 
without foundation. It is refuted bv the history of the 
legislation. We maintain that it is obvious that the 
purpose and intent of Congress in enacting this legis¬ 
lation was to enable the Government to bring into a 
district court defendants who were not inhabitants of 
the district in which the suit was instituted, where 
they were joined with a defendant who was an | in¬ 
habitant of such jurisdiction; or to bring into the dis¬ 
trict in which the cause of action or a part thereof 
arose several defendants who were not inhabitant^ of 
such district. It is only by a strained construction tpat 
the Act of Congress can be held to confer jurisdiction 
upon the court below in a case in which there is ohly 
one party defendant. 

The Legislative History of the Act of Congress of 
September 19, 1922, Should be Considered by 

This Court. 

In view of the contention of the respective parties 
recourse to the legislative history of the Act of Sep¬ 
tember 22, 1922, makes plain the intent and meaning 
of the Congress in enacting this legislation. 
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We maintain that the only sensible construction to 
be given the language employed by Congress is that 
the object of the legislation was to remedy the con¬ 
dition pointed out by the Attorney General of the 
United States, as hereinafter shown by his letters to 
Congress, in seeking the enactment of the legislation 
which became the Act of Congress of September 19, 
1922. 

It is fundamental law that all legislative enactments 
should receive a sensible construction.. 

In U. S. v. Kirby, 7 Wall. 482, 487, the court said: 

‘‘All laws should receive a sensible construction. 
General terms should be so limited in their appli¬ 
cation as not to lead to injustice, oppression or an 
absurd consequence. It will always, therefore, be 
presumed that the legislature intended exceptions 
to its language, which would avoid results of this 
character. The reason of the law, in such cases, 
should prevail over its letter.’’ 

In U. S. v. Craivford, 47 Fed. 561, 565, the court 
said: 


“.!. . The rule that a person can be sued in any 
court of the United States, and required to leave 
his home, and travel thousands of miles, it may be, 
to defend the suit, is an extremely harsh and op¬ 
pressive one, and one that may work a great hard¬ 
ship upon the party sued. By such a rule, a resi¬ 
dent of the district of Maine mav be sued in the 

* 

district of Washington, and required to go there 
to defend the suit. This is very oppressive, and 
consequently a great injustice. In such cases, as 
was said in U. S. v. Kirby, 7 Wall. 482, ‘it will 
always, therefore, be presumed that the legisla¬ 
ture intended exceptions to its language which 
would avoid results of this character. The reason 
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of the law in such cases should prevail over its 
letter.’ Congress might do this, but, in vieW of 
the harsh results to follow such a law, there should 
be positive and express legislation authorizing it. 
The courts should not hold that it can be done 
until there is express legislation authorizing it, 
as there was in U. S. v. Railroad Co., supra.” 

We maintain that the intent of the Congress, as Evi¬ 
denced by the langage employed in the statute, is pljain 
and unambiguous. The strained construction to which 
the statute is subjected by the appellant is contrary to 
the manifest intention of Congress in enacting this 
legislation. 

In order to enable the court to ascertain the miscljief 
which Congress sought to remedy, and to ascertain 
the intent and meaning of the legislative enactment, 
it is permissible for the court to have recourse to the 
reports of the committees of Congress for this pur¬ 
pose. 

In U. S. v. St. Paid, M. & M. Ry., 247 U. S. 310, 318, 
the court said: 

“It is not our purpose to relax the rule tl|at 
debates in Congress are not appropriate or even 
reliable guides to the meaning of the language 
of an enactment. (Case cited.) But the reports 
of a committee, including the bill as introduced, 
changes made in the frame of the bill in the couitse 
of its passage, and statements made by the cojn- 
mittee chairman in charge of it, stand upon] a 
different footing, and may be resorted to und^r 
proper qualifications. (Cases cited.) The Re¬ 
marks of Mr. Lacey, and the amendment offered 
by him, in response to an objection urged by an¬ 
other member during the debate, were in the na¬ 
ture of a supplementary report of the committeb; 
and as they related to matters of common knowl¬ 
edge they may very properly be taken into coh- 


10 


sideration as throwing light upon the meaning of 
the,proviso; and not for the purpose of construing 
it contrary to its plain terms, but in order to re¬ 
move any ambiguity by pointing out the subject- 
matter of the amendment. This is but an appli¬ 
cation of the doctrine of the old law, the mischief, 
and the remedy.’’ 

In Standard Oil Co. v. U. S., 221 U. S. 1, 50, the court 
said: 


‘‘The debates show that doubt as to whether 
there was a common law of the United States 
which governed the subject in the absence of leg¬ 
islation was among the influences leading to the 
passage of the act. They conclusively show, how¬ 
ever, that the main cause which led to the legis¬ 
lation was the thought that it was required by 
the economic condition of the times; that is, the 
vast accumulation of wealth in the hands of cor¬ 
porations and individuals, the enormous develop¬ 
ment of corporate organization, the facility for 
combination which such organizations afforded, 
the fact that the facilitv was being used, and that 
combinations known as trusts were being multi¬ 
plied, and the widespread impression that their 
power had been and would be exerted to oppress 
individuals and injure the public generally. Al¬ 
though debates may not be used as a means for 
interpreting a statute (Case cited), that rule, in 
the nature of things, is not violated by resorting 
to debates as a means of ascertaining the environ¬ 
ment at the time of the enactment of a particular 
law; that is, the history of the period when it was 
adopted.” 

In the case of Church of the Holy Trinity vs. U . S., 
143 U. S. 457, the court said: 

“Again, another guide to the meaning of a stat¬ 
ute is found in the evil which it is designed to 
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remedy; and for this the court properly looks at 
contemporaneous events, the situation as it ex¬ 
isted, and as it was pressed upon the attention of 
the legislative body. (Case cited.) The situation 
which called for this statute w T as briefly, but fully 
stated by Mr. Justice Brown when, as district 
judge, he decided the case of United States v. 
Craig, 28 Fed. Rep. 795, 798: ‘The motives hnd 
history of the act are matters of common knowl¬ 
edge. It had become the practice for large cap¬ 
italists in this counfry to contract with thbir 
agents abroad for the shipment of great numbers 
of an ignorant and servile class of foreign la¬ 
borers, under contracts, by which the employer 
agreed, upon the one hand, to prepay their pas¬ 
sage, while, upon the other hand the laborers 
agreed to work after their arrival for a certain 
time at a low rate of wages. The effect of this 
was to break down the labor market, and to reduce 
other laborers engaged in like occupations to i;he 
level of the assisted immigrant. The evil finally 
became so flagrant that an appeal was made to 
Congress for relief by the passage of the act in 
question, the design of which was to raise the 
standard of foreign immigrants, and to discount¬ 
enance the migration of those who had not suffi¬ 
cient means in their own hands, or those of their 
friends, to pay their passage/ ” 

In the case of Woodivard v. DeGraffenried, 238 U. 

S. 284, 293, the court said: 

“It is very true that this act, passed as it was 
during a period of transition in the history of the 
Indian Territory, must be interpreted in tlie light 
of the situation then existing, and that we should 
have especial regard to the ‘old law’ and the ‘mis¬ 
chief’ in order to correctly appreciate the ‘repa- 
edy\ And, in view of the great importance , of 
the question before us,—for it appears that much 
the greater part of the Creek lands were allotted 
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during the period intervening between April 1, 
1899, and May 25, 1901,—we have resorted to all 
authentic sources of information within reach in 
order to realize and appreciate the situation that 
presented itself to Congress when the Curtis act 
was passed. .. 

###### 

44 By Sec. 16 of the same act, (Indian appropria¬ 
tion act of March 3, 1893, chap. 209), provision 
was made for the appointment of a commission 
to enter into negotiations with the same tribes 
for the purpose of extinguishing the tribal titles, 
either by cession to the United States, or by al¬ 
lotment and division in severalty among the In¬ 
dians, or by such other method as might be agreed 
upon between the several tribes and the United 
States, with a view to the ultimate creation of a 
state or states of the Union to embrace the lands 
within the territory. This was the origin of the 
Commission to the Five Civilized Tribes, famil¬ 
iarly known as the Dawes Commission. Its re¬ 
ports, issued annually thereafter, and communi¬ 
cated by the Secretary of the Interior to Con¬ 
gress for its information and guidance, give a 
complete and interesting history of the efforts 
made to further the policy of Congress,—efforts 
beginning in discouragement, but finally crowned 
with success. So far as these reports antedate 
the legislation that is under inquiry, they may 
of course be resorted to as aids to interpretation, 
for the Commission was in a very real sense ‘the 
eyesiand ears’ of Congress in matters pertaining 
to affairs in the Indian Territory, and legislation 
was framed with a special regard to its recom¬ 
mendations. ’ ’ 

In the case of Johnson v. Southern Pacific Co., 196 
U. S. 1, an act was involved known as the Act of 
March 2, 1893, “to promote the safety of employees 
and travelers upon railroads by compelling common 
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carriers engaged in interstate commerce to equip their 
cars with automatic couplers and continuous brakes 
and their locomotives with driving-wheel brakes, ^nd 
for other purposes.” The court said (p. 19): 

“The risk in coupling and uncoupling was the 
evil sought to be remedied, and that risk was to 
be obviated by the use of couplers actually coup¬ 
ling automatically. True, no particular design 
was required, but, whatever the devices used, they 
were to be effectively interchangeable. Congress 
was not paltering in a double sense. And its in¬ 
tention is found ‘in the language actually used, 
interpreted according to its fair and obvious 
meaning.’ (Case cited.) 

“That this was the scope of the statute is con¬ 
firmed by the circumstances surrounding its en¬ 
actment, as exhibited in public documents to 
which we are at liberty to refer.” (Case cited.) 

In Maxwell v. Brayshaw , 49 App. D. C. 57, this cdurt 
said, (p. 61): 

I 

“We are not unmindful of the rule that couks, 
in statutory 'interpretation, must be guided I by 
the terms of the act itself; but where, as in this 
instance, the congressional debates are in har¬ 
mony with a fair construction of the act, they 
are highly persuasive in arriving at the legisla¬ 
tive intention. * * 

Legislative History of the Act of September 19, 1^22, 

Refutes the Argument of Appellant and Makes 
Plain the Intent of Congress. j 

The bill known as “S. 3918” (67th Congress, 2nd 
Session), which after being amended became the ^ct 
of September 19, 1922 (Ch. 345, 42 Stat. 849), as in- 
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troduced in the Senate (Cong. Rec., Vol. 62, part 11, 
p. 11,515), contained the following proviso: 

“4 PROVIDED, however, That any civil suit, action, or proceeding 

5 brought by or on behalf of the United States, or by or on 

6 behalf of any officer of the United States authorized "by law 

7 to sue, may be brought in any district whereof the defendant 

8 is an inhabitant, or where there be more than one defendant 

9 in any district whereof any one of the defendants, is an inhab¬ 
it) itant, or in any district wherein the defendant or any one of 

11 the defendants may be found, or in any district wherein the 

12 cause of action or any part thereof arose; and in any such 

13 suit, action, or proceeding process, summons, or subpoena 

14 against any defendant issued from the district court of the 

15 district wherein such suit is brought shall run in any other 

16 district, and service thereof upon any defendant may be 

17 made in any district within the United States or the terri- 

18 torial or insular possessions thereof in which any such defend- 

19 ant may be found with the same force and effect as if the 

20 same had been served within the district in which said suit, 

21 action, or proceeding is brought.” 


The Senate Committee on the Judiciary reported 
the bill favorably, with two amendments, inserting 
after the word “defendants” in line 9 the words “be¬ 
ing a necessary party, or being jointly, or jointly and 
severally liable”; and by striking out from lines 10 
and 11 the words 4 4 or in any district wherein the de¬ 
fendant or any one of the defendants may be found.” 
(See Cong. Rec. Vol. 62, part 11, p. 11,872.) With the 
adoption of these amendments the bill was enacted into 
law. 

A bill of similar import, containing an identical 
proviso, (H. R. 12,356), was introduced in the House 
of Representatives on August 18, 1922. (Cong. Rec. 
Vol. 62, part 11, p. 11,592.) 

These bills were introduced in the respective houses 
of Congress by reason of representations made by 
the Attornev General of the United States to the 
chairmen of the committees on the judiciary of the 
Senate and House of Representatives, respectively. 
These representations were made in a letter, dated 
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August 12, 1922, addressed to Hon. Knute Nelson, 
Chairman of the Judiciary Committee of the Senate, 
copy of which is contained in the report of the Com¬ 
mittee on the Judiciary of the Senate, (Cong. Rec. 
Vol. 62, part 11, p. 11,872); and a similar letter ad¬ 
dressed to Hon. A. J. Volstead, Chairman of the Ju¬ 
diciary Committee of the House of Representatives, 
copy of which is contained in the report of the Com¬ 
mittee on the Judiciary of the House of Representa¬ 
tives. (Cong. Rec. Vol. 62, part 11, p. 11,658.) (For 
convenience these reports are printed in full as an ap¬ 
pendix to this brief.) 

In said letters, the Attorney General of the United 
States called the attention of Congress to the necessity 
of legislation to enable the government to prosecute 
effectively the so-called V T ar Fraud Cases. After ad¬ 
verting to the fact that the cases presented two as¬ 
pects, criminal and civil, and that the law affecting 
the jurisdiction of the courts in the criminal dases 
seemed adequate, he called attention to the law as to 
the civil cases and stated that the government found 
itself greatly embarrassed by the then present sftate 
of the law with respect to the jurisdictions in wlhich 
such suits might be instituted. The pertinent por¬ 
tions of the letters are as follows: 

4 4 2. As to civil cases, however, a different con¬ 
dition is presented. In those cases where c|rim- 
inal conspiracies to defraud the Government Hvere 
developed and such fraud was accomplished, a 
civil suit, either as an action at law or a suit in 
equity lies to recover the amounts of which the 
Government was so defrauded, and in some cases, 
where no criminal act is developed, a civil suit 
will lie to recover amounts due the Government, 
or to set aside settlements founded upon mistake, 
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or some other cause, which would justify their 
recision. In these cases the Government finds it¬ 
self greatly embarrassed by the present state of 
the law with respect to the jurisdictions in which 
such suits may be brought. 

V3. Under section 51 of the Judicial Code, such 
civil suits can only be brought in the jurisdiction 
of which the defendant is an inhabitant. In near- 
lv all of these cases there are a number of de- 

w 

fendants living in different judicial districts, and 
it would, therefore, be impossible to sue them all 
in any one district, unless those living in the dis¬ 
tricts other than that in which the suit was 
brought voluntarily appeared, which they will 
rarely do. In many cases, as in partnerships and 
in suits for an accounting, it is absolutely neces¬ 
sary to make several defendants parties to a suit, 
and their interests mav be such that unless they 
can be brought before the court, the court of 
equity on recognized principles will not entertain 
jurisdiction. The assertion of just claims of the 

Government in its own courts mav thus be en- 

* 

tirely defeated because of the strict limitations 
imposed by the statute upon the jurisdiction of 
the Federal courts, or rather the venue of ac¬ 
tions.’ ? 

In the report of the Committee on the Judiciary of 
the Sehate, aside from recommending the amend¬ 
ments, no statement was made by that committee re¬ 
specting the proposed legislation, save a recommenda¬ 
tion that the bill pass. 

In the report of the Committee on the Judiciary of 
the House of Representatives, the following statement 
was made as to the purposes of the bill: 

4 4 The change made in Section 51 of Chapter 4 
of the Judicial Code is the proviso found on page 
two of the bill. Its purpose is to make it possible 
for the Government to sue and try in a civil action 
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severed persons residing in different districts. The 
necessity for this legislation appears from the 
following letter: * * (Italics ours.) 

(See Cong. Rec., Vol. 62, part 11, p. 11,653). 

The bill, S. 3918, as amended pursuant to the report 
of the Committee on the Judiciary, passed the Senate 
without debate. In the House of Representatives, 
however, there was discussion and debate. When pre¬ 
sented in the House, the bill was considered with an¬ 
other related bill (H. R. 12,355), which becamb the 
Act of September 19, 1922' (Ch. 344, 42 Stat. 848). 
(S. 3918 and H. R. 12,356, which became the Act of 
September 19, 1922, Ch. 345, 42 Stat. 849, should not 
be confused with H. R. 12,355, relating to the issuance 
of subpoenas for witnesses, v 7 hich became the A^t of 
September 18, 1922, Ch. 344, 42 Stats. 848). ! 

W 7 ith respect to the matter of venue, covered by the 
proviso added to Sec. 51 of the Judicial Code by the 
Act of September 19, 1922 (Ch. 345, 42 Stats. 849), 
which is the act here under consideration, the follow¬ 
ing excerpts from the Congressional Record are sub¬ 
mitted as indicating the purpose of the legislation as 
stated by the Chairman of the Committee on the Ju¬ 
diciary of the House of Representatives, who made 
the report of the committee with respect thereto, and 
who was in charge of the bill during the course o :: the 
debate (Cong. Rec., Vol. 62, part 12, p. 12,139): I 


“Mr. Jones of Texas: Now, if the United 
States Government had a claim against six men 
in California, for instance, and one v T as found 
temporarily here, they could make all six come 
here. If one was sojourning here, they could bring 
all here to defend a thousand-dollar claim. 

“Mr. Volstead: You could not sue them upder 
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the present arrangement, perhaps, because they 
claim they are inhabitants of some other district. 

****** 

“Mr. Jones of Texas: Why is it necessary; 
why can not the Government go into the district? 

“Mr. Volstead: If you sue them in one dis¬ 
trict, unless you can get others across the dis¬ 
trict line, your suit may fail. 

“Mr. Jones of Texas: No; you may sue any 
man in the district where he resides under the 
present law. 

“Mr. Volstead: Let the gentleman read the 
Attorney General's report. 

“Mr. Jones of Texas: You can sue any man 
that is liable and show that the other is out of 
the jurisdiction, and you can recover against 
him. 

“Mr. Volstead: You can sue one individual, 
but if it is an equity suit in which there is an 
accounting you may not be able to proceed at 
all. Many of these suits no doubt will be suits 
where an accounting is required and where all 
the parties must be in court. * * * 

“Mr. Jones of Texas: Does the gentleman 

mean to say that under the present rule if two 

men were liable on a claim brought by the Lmited 

States Government and one lived in one district 

and one in another that vou could not sue them 

* 

under the present law? 

“Mr. Volstead: You can sue in different dis¬ 
tricts separately, but you can not sue in one dis¬ 
trict, and get judgment against the two, and if it 
is an equity suit you may not be able to get judg¬ 
ment against either of them. 

“Mr. Jones of Texas: Does the gentleman 
think that a man who has some liability to the 
Government should be dragged across the con¬ 
tinent because the Government chooses to join 
him to some other man in some little claim? 
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“Mr. Volstead: I do not think there will be 
any trouble about that.” 

(Congressional Record, Vol. 62, Part 12, p. 
12,139.) 

****** 

“Mr. Wingo: Now, here is what is proposed 
by this bill. That the Government of the United 
States may join two or more citizens who live in 
different districts in the United States in these 
civil actions, these war-fraud cases, for thai is 
what it is. You by this bill authorize the Gov¬ 
ernment to bring the suit, not necessarily in the 
district where one or both of the defendants re¬ 
side or of which they may be inhabitants, not 
necessarily where you may find one of the de¬ 
fendants, but you may bring the suit in a dis¬ 
trict where the cause of action arose. That means 
in these war fraud cases that the Government 
intends to make this litigation take place right 
here, under the control of the Federal Govern¬ 
ment and under the eye of the Federal Govern¬ 
ment in a territorial jurisdiction that is strange 
to the citizens who will be haled into that court 
and the Government, under the bill you have ;iust 
passed, will have the power to bring witnesses 
from Maine to California; from Florida to Ore¬ 
gon, and keep those citizens here in the District 
of Columbia.” 

(Congressional Record, Vol. 62, Part 12i p. 
12,372.) 

****** 

“Mr. Black: Are there any cases now under 
the general law where the Government can bifing 
a suit at the place where the cause of action arose 
if that place is not the residence of some on^ of 
the defendants? 

“Mr. Volstead: I have not examined tl|ose 
statutes lately, but under the law in reference 
to trusts and monopolies you can bring suits just 
about the same as they are authorized in fhis 
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bill. The Government has been doing that for 
many years. 

“Mr. Black: But that jurisdiction is conferred 
specifically, is it not, in specific language? 

“Mr. Volstead: No; it is a general statute. 

“Mr. Black: This general statute, as I un¬ 
derstand it, would open up the way for the Gov¬ 
ernment to bring any kind of a suit upon the al¬ 
legation that the cause of action in the suit arose 
in the jurisdiction where the Government was 
seeking to bring the action. 

“Mr. Volstead: In a criminal suit now the 
Government has jurisdiction to bring the action 
where the offense was committed, and under the 
trust law and under the railroad law you can 
bring suits in this fashion. 

“Mr. Black: Very well. Speaking of crim¬ 
inal cases, where the indictment alleges that the 
man has violated the antilottery law the Govern¬ 
ment has the choice of several jurisdictions in 
which to prosecute him, one where he mailed the 
letter and another where the letter was delivered, 
but that is set up specifically in the law. 

“Mr. Volstead: Under the conspiracy law 
you may be able to reach him in a good many 
different places. 

“Mr. Black: That is probably correct; but it 
occurs to me that you are going a very long dis¬ 
tance when you open up an avenue by which the 
Government can bring any kind of a civil suit 
against any citizen and bring it upon the allega¬ 
tion that the cause of action arose where the suit 
is brought. 

“Mr. Volstead: Of course, that is a provision 
in a great many States that you can bring the 
suit where the cause of action arose. Unless they 
get the power to do specifically what is provided 
for here a good many of these claims will fail 
completely. The Government is completely barred 
bv this statute which we seek to amend from ef- 
fectively prosecuting these parties.” 

(See Cong. Rec., Vol. 62, part 12, p. 12,373.) 
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The bill, as amended by the Senate, is now found 
as the proviso to Sec. 51 of the Judicial Code. Prior 
to the enactment of the Act of Congress of Septem¬ 
ber 19, 1922, (Ch. 345, 42 Stat. 849), this cause of ac¬ 
tion could have been instituted only in the district 
whereof the defendant was an inhabitant. Section 51 
of the Judicial Code, as it stood prior to the amend¬ 
ment, was but a re-enactment of the original Judiciary 
Act approved September 24, 1789, (1 Stat. 79)J At 
the time the Attorney General sought the legislation 
which became the Act of September 19, 1922, the 
United States was confronted with the situation as 
it existed under the original provision of Sec. 9 I of 
the Judicial Code. In a case such as this, where there 
was only one defendant, any cause of action instituted 
by the United States must necessarily have been 
brought in the district in which the defendant was 
an inhabitant. In a case such as this, even though 
there had been more than one defendant, the United 
States could not have brought into a jurisdiction in 
which one of the defendants was an inhabitant bther 
defendants who were not inhabitants of such district 
or jurisdiction. It was to remedy the condition pointed 
out by the Attorney General that Congress afforded 
the remedy by enacting the Act of Congreds of 
September 19, 1922, amendatory of Sec. 51 of the 
Judicial Code, so as to enable the United Stated: 

(a) to institute the cause of action in a district in 
which one of the defendants was an inhabitant 

who 


and bring into that district defendants 
were not inhabitants thereof; or 


(b) to institute a cause of action against se 

defendants in a district in which the cause of 
action or some part thereof arose, and to pring 


veral 
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into such district the several defendants who 
were not inhabitants of such district. 

It is idle to say that the legislation was instituted 
for the purpose of saving the government expense 
or inconvenience. The government is not a favored 
suitor, and necessarily must incur the expense and 
suffer the inconvenience of litigation just as any 
other suitor. When the government comes into court 
seeking to maintain an action such as the one at¬ 
tempted to be stated by the declaration filed in this 
cause it is acting in its proprietary, as distinguished 
from its sovereign, capacity. It enjoys no greater 
rights than other litigants and assumes the same bur¬ 
dens as such litigants similarly situated. U. S. v. 
Stimson, 197 U. S. 200. 

If the Contention of the United States Is Adopted, the 
Act of September 19,1922, Would Be Unconstitutional. 

If the Act of September 19, 1922, (Ch. 345, 42 Stat. 
849), may be construed as contended by the gov¬ 
ernment, that is: as authorizing that this cause of 
action mav be maintained in the District of Columbia 
against a single defendant, a body corporate under 
the laws of the State of California having its prin¬ 
cipal office and place of business in California and 
having no office or agent and not doing business in 
the District of Columbia, simply because some part 
of the alleged cause of action may be said to have 
arisen in the District of Columbia, we maintain that 
the said act of Congress is unconstitutional because 
it is arbitrary, discriminatory, and places an undue 
and unusual burden upon the appellee,—one not im¬ 
posed upon parties litigant generally, and it thereby 
denies the appellee due process of law. 
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This contention is asserted by the appellee asj one 
of the grounds for quashing the service of process. 
It is urged that in this case the United States chines 
into court in its proprietary capacity and not iji its 
sovereign capacity, and that Congress has no power 
under the Constitution to confer a special privilege 
upon the government as a party litigant when acting 
in its proprietary capacity, as would be the result if 
the Act of Congress of September 19, 1922, is to be 
construed as contended by the government. 

From the establishment of the Judiciary of the 
United States by the Act of Congress of September 
24,1789, (1 Stat. 79) it has been a cardinal principle of 
the Federal Judiciary that the defendant must be sued 
in the place in 'which he is an inhabitant, and it has 
been only in exceptional cases that Congress ha^ de¬ 
parted from this cardinal principle. This is not an ex¬ 
ceptional case. The Act of September 19, 1922, in the 
absence of plain and unambiguous language, should 
not be construed as imposing an undue and harsh 
burden upon the appellee. U. S. v. Kirby, 7 Wall. 
482, 487; U. S. v. Crawford, 47 Fed. 561, 565. 

If the Act of September 19, 1922, (Ch. 345, 42 Stat. 
849), is to be construed as contended by the govern¬ 
ment, thereby subjecting the defendant to the expense 
and inconvenience of bringing its witnesses, books, 
papers and other documentary evidence, from the 
jurisdiction of which it is an inhabitant, where it 
may and should be sued, and thus compelling it to 
appear in this jurisdiction to defend this suit, we 
maintain such construction would constitute a denial 
of due process of law. It is a settled principle of 
statutory construction that legislative enactments 
should, if reasonably possible, be interpretated ^o as 
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to avoid a holding of unconstitutionality. We again 
submit that the natural and obvious construction 
which we have given this statute, namely, that the 
provision that suit may be brought in any district 
wherein the cause of action or any part thereof arose 
applies only to cases in which there are several de¬ 
fendants,\ is the only reasonable construction to which 
said statute is susceptible. 

It has been announced many times by the Supreme 
Court of i the United States that when there is any 
doubt as to the meaning of words used in an act of 
Congress they will be given that construction which 
will remove any doubt of constitutionality. U. S. v. 
Delaware & Hudson Co 213 U. S. 366, 407-408. Mat¬ 
thew Addy Co. v. U. S., 264 U. S. 239, 245. 

The natural construction of the language of the 
statute, a construction which avoids any necessity of 
considering the serious constitutional question in¬ 
volved in the construction sought to be placed upon 
the statute by the government, is that a single de¬ 
fendant may be sued only in the district of which he 
or it is an inhabitant, and that the special and excep¬ 
tional authorization of suit in any district in which 
the cause of action or any part thereof arose applies 
only to cases in which there are several defendants. 

The Question Here Presented Is Settled by the Case of 
Robertson v. Railroad Labor Board. 

We maintain that if there were still any doubt as 
to the proper construction of the proviso contained in 
the Act of September 19, 1922, such doubt should be 
removed by the decision of the Supreme Court of the 
United States in the case of Robertson v. Labor Board, 
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268 U. S. 619, decided June 8, 1925. That case arose 
under the Railroad Transportation Act of 1920, (41 
Stat. 456). Section 310-a of the Transportation Act 
of 1920 authorized the Labor Board to issue sub¬ 
poenas for witnesses throughout the jurisdiction of 
the United States. Section 310-b of the act author¬ 
ized the Labor Board, in the event of the contumacy of 
a witness, to invoke the aid of the District Courts of 
the United States for the purpose of compelling the 
attendance of the recalcitrant witness. Robertson 
was a resident of Cleveland, Ohio. The Labor Board 
issued and had served upon Robertson at his place of 
inhabitance in Cleveland, Ohio, a subpoena command¬ 
ing him to appear as a witness before the Labor 
Board at a session to be held at the office of the Board 
in Chicago, Illinois. On the day named, Robertson 
appeared specially by his attorney, challenged the 
jurisdiction of the Board over him, and declined 
to appear and testify. In order to compel the at¬ 
tendance of Robertson, the Labor Board, under Sec¬ 
tion 310-b of the act, caused suit to be filed in the 
United States District Court for the Northern Dis¬ 
trict of Illinois against Robertson, the sole defendant, 
to require him to appear before it and make full 
answer to any and all pertinent questions relating 
to the matter under investigation. The court issued 
a summons commanding Robertson to appear and 
answer. The process issued by the court was served 
on Robertson at his home in Cleveland, Ohio, by the 
United States Marshal for the Northern District of 
Ohio. Robertson appeared specially in the District 
Court for the Northern District of Illinois, and moved 
to quash the service on the ground that he was an 
inhabitant of the State of Ohio, and the servic^ was 
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made upon him there. He also moved to dismiss the 
petition for lack of jurisdiction. Both motions were 
denied. Robertson then stood on his motions to quash 
and to dismiss the petition, declined to plead further, 
and a final decree was entered directing him to ap¬ 
pear before the Labor Board. He then appealed di¬ 
rect to thb Supreme Court of the United States, which 
reversed the decree of the District Court. Upon the 
appeal, the only question presented was whether the 
lower couft had acquired jurisdiction over Robertson. 
In delivering the opinion of the court, Mr. Justice 
Brandeis, (at p. 622), said: 

“Robertson contends that by the term ‘any 
United States district court’ Congress meant any 
such court ‘of competent jurisdiction’; and that, 
under the applicable law, no district court is of 
competent jurisdiction to compel a defendant to 
obey Its decree except that of the district of which 
he is an inhabitant, or of one in which he is found. 
The Board contends that Congress intended by 
the phrase to confer not only liberty to invoke the 
aid of the court for any district, but power to 
compel the person named as defendant to litigate 
in the district selected by the Board, although he 
is not a citizen or inhabitant of it, and is not found 
therein. The question presented is one of stat¬ 
utory construction. Congress clearly has the 
power to authorize a suit under a Federal law to 
be brought in any inferior Federal court. Con¬ 
gress has power, likewise, to provide that the proc¬ 
ess of every district court shall run into every 
part of the United States. Poland v. Sprague, 12 
Pet. 300; U. S. v . Union P. R. Co., 98 U. S. 569, 
604. But it has not done so either bv any general 
law or in terms by Section 310 of the Transporta¬ 
tion Act of 1920. The precise question is whether 
it has impliedly done so by that provision. 
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“In a civil suit in personam jurisdiction over 
the defendant, as distinguished from venue, im¬ 
plies, among other things, either voluntary ap¬ 
pearance by him, or service of process updn him 
at a place where the officer serving it has author¬ 
ity to execute a writ of summons. Under tide gen¬ 
eral provisions of law, a United States district 
court cannot issue process beyond the limits of 
the district ( Harkness v . Hyde, 98 U. S. 47[6; Ex 
parte Graham, 3 'Wash. C. C. 456); and a defend¬ 
ant in a civil suit can be subjected to its jurisdic¬ 
tion in personam only by service within the dis¬ 
trict ( Tola'nd v. Sprague, 12 Pet. 300, 330). Such 
was the general rule established by the Judiciary 
Act of September 24,. 1789, in accordance with 
the practice at the common law. Picquet v. Swan, 
5 Mason, 35, 39 et seq. And such has been the 
general rule ever since. Munter v. Weil Corset 
Co., 261 U. S. 276, 279. No distinction has been 
drawn between the case where the plaintiff is the 
Government and where he is a private citi zen. 

“Section 51 of the Judicial Code is a general 
provision regulating venue. The part pertinent 
here is that, with certain inapplicable exceptions, 
‘no civil suit shall be brought in any district court 
against any person by any original process 6r pro¬ 
ceeding in any other district than that whereof 
he is an inhabitant. It is obvious that juris¬ 
diction, in the sense of personal service within a 
district where suit has been brought, dobs not 
dispense with the necessity of proper vemie. It 
is equally obvious that proper venue does not 
eliminate the requisite of personal jurisdiction 
over the defendant. The general provision as to 
venue contained in Judicial Code, Sec. 51, has been 
departed from in various specific provisions which 
allow the plaintiff, in actions not local ir. their 
nature, some liberty in the selection of venue. Un¬ 
restricted choice was conferred upon the Labor 
Board by the section of Transportation Act 1920 
here involved. (Sec. 310.) So far as venue is 
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concerned, there is no ambiguity in the words ‘any 
United States district court/ 

“Congress has also made a few’ clearly ex¬ 
pressed and carefully guarded exceptions to the 
general rule of jurisdiction in personam stated 
above. In one instance, the Credit Mobilier Act, 
March 3, 1873,17 Stat. L. 485, 509, it was provided 
that w’rits of subpoena to bring in parties defend¬ 
ant should run into any district. This broad 
power wras to be exercised at the instance of the 
Attorney General in a single case in wrhich, in 
order to give complete relief, it w~as necessary to 
join jn one suit defendants living in different 
states. U. S. v. Union P. R. Co. t 98 U. S. 569. 
Under similar circumstances, but only for the 
period of three years, authority w’as granted gen¬ 
erally by Act of September 19, 1922, 42 Stat. L. 
849, to institute a civil suit by, or on behalf of, 
the United States, either in the district of the 
residence of one of the necessarv defendants, or 
in that in w’hich the cause of action arose; and to 
serve the process upon a defendant in any dis¬ 
trict. The Sherman Act provides that wdien ‘it 
shall appear to the court’ in wrhich a proceeding 
to restrain violations of the act is pending ‘that 
the ends of justice require that other parties 
should be brought before the court,’ it may cause 
them! to be summoned although they reside in 
some other district. The Clavton Act contains a 
like provision. But no act has come to our atten¬ 
tion in w’hich such powder has been conferred in 
a proceeding in a circuit or district court w T here 
a private citizen is the sole defendant and 
w’here the plaintiff is at liberty to commence the 
suit in the district of which the defendant is an 
inhabitant, or in w r hich he can be found.” 

It w T ill be observed that the Supreme Court in the 
Robertson case, supra, following elemental principles 
long established by that court, applied a sensible con¬ 
struction to Section 310-b of the Transportation Act 
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of 1920, and held that the District Court for the North¬ 
ern District of Illinois was without jurisdiction to 
entertain the suit instituted by the governmental body. 
In the course of the opinion, the court carefully con¬ 
sidered all the acts of Congress which depart from 
the general rule originally enacted by the Judiciary 
Act of September 24,1789, (1 Stat. 79), providing that 
a defendant could not be sued in a district in which 
he was not an inhabitant, or in which he could n^t be 
found. The Supreme Court likewise construed the 
Act of September 19, 1922, amending Section 51 of the 
Judicial Code, and announced that this act did not 
confer jurisdiction upon a district court in a case 
where there was only one defendant and the defendant 
was not an inhabitant of that jurisdiction. Afte^ re¬ 
viewing all the acts of Congress in question, the c|)urt, 
(p. 624), said: | 

“But no act has come to our attention in vfhich 
such power has been conferred in a proceeding 
in a circuit or district court where a private cit¬ 
izen is the sole defendant, and where the plaintiff 
is at liberty to commence the suit in the district 
of which the defendant is an inhabitant, or in 
which he can be found.’’ (Italics ours.) 

■ 

Counsel for appellant, on their brief, do not attempt 
to distinguish the Robertson case, supra, from the case 
at bar; but merely content themselves by saying that 
the statute, (Act September 19, 1922), or the portion 
now under consideration, was not before the court in 
the Robertson case. 

Even assuming the construction of Section 51 o^ the 
Judicial Code, as amended by the Act of September 
19, 1922, w’as not necessary to a decision of the Rob¬ 
ertson case, and although this court should feel that 
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the decision in that case is not controlling in the case 
at bar, nevertheless we maintain that the opinion of 
Mr. Justice Brandeis, construing the act here in ques¬ 
tion, is at least more persuasive than the strained con¬ 
struction to which the act is subjected by the conten¬ 
tion advanced by appellant. 

In referring to the contention in the court below 
that the opinion of Mr. Justice Brandeis in construing 
the Act of September 19, 1922, was mere dictum, Mr. 
Chief Justice McCoy in his memorandum opinion (R. 
30, 31) said: 

44 Even though this statement be dictum merely, 
as suggested by counsel for the plaintiff, this court 
may not disregard it, and therefore the service 
must be quashed.” 

Government counsel rely upon the case of U. S. v. 
Pacific By., 98 U. S. 569. That case is commonly known 
as the 44 Credit Mobilier Case.” In that case, Con¬ 
gress passed a special act to enable the United States 
to bring into one jurisdiction a large number of de¬ 
fendants so as to have determined in one cause of 
action the rights and equities of the United States re¬ 
specting the alleged dissipation of moneys in the build¬ 
ing of the Union Pacific Railroad. It was for a like 
reason, namely, to allow the United States to bring 
into one district several defendants so as to have de¬ 
termined in one cause of action the rights and equities 
of the United States respecting the so-called War 
Fraud Cases, that Congress at the urgent request of 
the Attorney General enacted the Act of September 
19, 1922. 

In concluding this branch of the argument, we reiter¬ 
ate that the plain intent and meaning of the Act of 
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September 19, 1922, was to confer jurisdiction u 
district court only in a case where there were se' 
defendants, and that the act has no applicability 
case in which there is only one defendant . 


]^on a 
veral 
to a 


Neither the Cause of Action, Nor Any Part Thereof, 
Attempted To Be Stated in the Declaration, Arose 
In the District of Columbia so as to Confer Juris¬ 
diction Upon the Court Below Within the Con¬ 
templation of Section 51 of the Judicial Code, as 
Amended by the Act of September 19, 1922. 

The lower court was without jurisdiction to enter¬ 
tain this suit unless the cause of action attempted |o be 
stated in the declaration, or some part thereof, arose 
within the District of Columbia. This branch of the ar¬ 
gument presents in part a question of fact. We njiain- 
tained in the court below that, on the motion to quash, 
the burden of proof was upon the Government to show 
that the cause of action or some part of it arose within 
said district. We submit that this question is con¬ 
trolled bv the case of Chase v. Wetzlar, 225 U. S. 79. 
It is true that that was an action in rem whete it 
was essential to show that the res was within the 
jurisdiction of the court before the court could enter¬ 
tain jurisdiction of the suit. It is likewise true [that 
in the instant case the action is in personam, but nev¬ 
ertheless it is essential that the cause of action or some 
part of it, w T hich is the res, must necessarily fyave 
arisen within this jurisdiction, otherwise the lower 
court could not properly entertain the suit. Unless 
the cause of action or some part of it arose in this 
jurisdiction, the lower court v^as without pow r eir or 
authority to entertain the suit. As pointed outj by 
Chief Justice White in Chase v. Wetzlar, supra, where 
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the res must be present in order to confer jurisdiction, 
the question of burden of proof is quite different 
from cases of venue dependent upon the value of 
the property in question, or upon diversity of 
citizenship. Numerous cases are cited by Gov¬ 
ernment counsel on their brief, (p. 18), but we 
submit that none of them are in point, for example: 
Shepherd v. Graves, 14 How. 505, involved the ques¬ 
tion of diverse citizenship. De Sobry v . Nicholson, 
3 Wall. 420, likewise involved a question of diverse 
citizenship. Wet more v. Rymer, 169 U. S. 115, and 
Hunt v. N. Y. Cotton Exchange, 205 U. S. 322, involved 
the question as to whether the subject matter of the 
litigation was of value sufficient to confer jurisdiction 
upon the United States court. Hill v. Walker, 167 Fed. 
241, involved the question of diverse citizenship. In 
Louisville & Nashville Ry . v. Western Union Tel. Co., 
234 U. S. 369, (Brief, p. 22), a bill in equity was filed 
to remove a cloud upon the title to real estate, where 
the res was within the jurisdiction of the court, 
although neither of the parties was a resident of the 
district in which the suit was filed. The bill was in¬ 
stituted under the statute which was considered in the 
case of Chase v. Wetzlar, supra. No question of bur¬ 
den of proof was involved. Darnell v. 111. Cent. Ry., 
225 U. S. 243, affords no authority for the question 
presented here. In that case the cause of action was 
dismissed for want of jurisdiction because the plead¬ 
ings failed to aver a finding by the Interstate Com¬ 
merce Commission that a right to reparation was pos¬ 
sessed by the plaintiff under the statute, which was a 
condition precedent to the right to maintain the action. 
Citizens Savings & Trust Co. v. III. Central Ry., 205 U. 
S. 46, was a bill in equity to remove a cloud upon real 
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estate. The suit was instituted under Section 57 oj^ the 
Judicial Code, which is a re-enactment of the statute 
under which said case of Chase v. Weltzar, arose. No 
question of burden of proof was presented. Smith v. 
McKay, 161 U. S. 355, was dismissed for want of juris¬ 
diction, because the plaintiff had a plain, adequate and 
complete remedy at law. The decision of that casd did 
not touch the question argued here. Barry v. Ed¬ 
monds, 116 U. S. 550, involved the question as to 
whether the value of the property in dispute was Suffi¬ 
cient to confer jurisdiction upon the court. 

An analysis of the cases cited by counsel for appel¬ 
lant reveals that none of them is authoritv for the 

•/ 

proposition urged by counsel. We maintain that it 
was essential for appellant to establish that the cquse 
of action or some part of it arose in this jurisdiction, 
otherwise the lower court was without power or author¬ 
ity to entertain this suit. In Ex parte Smith , 94 U. S. 
455, it is held: “There are no presumptions in favor 
of the jurisdiction of the courts of the United States.” 

In order to establish that the cause of action or some 
part of it arose in this jurisdiction, the appellant al¬ 
leged in the declaration that certain representations 
were made to officers of the Government in this dis¬ 
trict. The affidavit of William Timson, (R. 26-^8), 


which under the stipulation (R. 30) is to be given 


the 


same force and effect as evidence adduced by the wit¬ 
ness appearing in open court, establishes that no rep¬ 
resentations were made in the District of Columbia 
by the defendant or any person authorized to sp<hak 
for it. This affidavit does not go to the merits of the 
case as contended by Government counsel, but relates 
solely to the question of jurisdiction. The appellant 
called as a witness Col. Julian L. Schley, who testified 
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that he i participated in certain negotiations in this 
district; that certain representations were made by 
undisclosed individuals purporting to represent an 
association of packers. (R. 38.) He did not testify 
that any person representing or purporting to repre¬ 
sent the appellee made any representations to the offi¬ 
cials of the Government in the District of Columbia. 
His testimony, which is brief, will be found in the 
record (R. 37-38), and it will be searched in vain for 
any evidence even tending to establish that any repre¬ 
sentations were made by the appellee or any person 
authorized to act for it. 

By insisting that the appellant should be required 
on the motion to quash to show that the cause of 
action or some part of it arose in this District, the 
appellee was not dealing with the merits of the cause 
of action, as intimated by counsel for the appellant. 
We emphasize that it was essential in the court below 
for the appellant to establish that the cause of action 
or some part of it arose in this District. This, we 
maintain, the appellant failed to do. 

CONCLUSION. 

It is respectfully submitted that the construction 
of the Act of September 19, 1922, ch. 345, 42 stat. 849, 
urged by the Government (upon which alone the juris¬ 
diction of the Supreme Court of the District of Colum¬ 
bia rests), is wholly without foundation or reason; 
first, in that it is contrary to the natural meaning of 
the words used in the context; second, it is contrary to 
the avowed purpose of the legislation as expressed in 
the letter of the Attorney General recommending that 
such legislation be enacted, as well as in the committee 


35 


reports, and in the explanatory statements mad4 by 
the members of Congress in charge of the bill; tl^ird, 
it is an inadmissible construction in that it raises 4 se¬ 
rious constitutional question; and fourth and finally, 
that it is foreclosed by the decision of the Supreme 
Court in Robertson v . Railroad Labor Board, supra, to 
the effect that the proviso in question does not author¬ 
ize a suit against a single defendant except in the dis¬ 
trict of which he is an inhabitant. 

In conclusion, it is respectfully submitted that | the 
court below committed no error in quashing the service 
of process, and that the judgment appealed from 
should be affirmed. 

Respectfully submitted, 


Geo. P. Hoover, 

F. W. Clements, 
Lawrence H. Cake, 
Attorneys for Appelleb. 
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APPENDIX. 

CALENDAR NO. 879. 

SENATE. 

67th Congress, 2d Session. 

Report No. 892. 

VENUE IN CASES OF THE GOVERNMENT. 

I 

August 25 (calendar day, August 28), 1922.—Ordered 

to be printed. 


Mr. Cummins, from the Committee on the Judiciary, 

submitted the following 

REPORT. 

[To accompany S. 3918.] 

The Committee on the Judiciary of the United 
States Senate, to which was referred the bill (S. 3918) 
to amend section 51 of chapter 4 of the Judicial Qode, 
having considered the same, report it to the Senate 
with amendments and as so amended recommend that 
the bill do pass. 

Amend the bill as follows: 

On page 2, in line 9, after the word “defendants,’’ 
insert a comma and the following words: “being a 
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necessary party, or being jointly, or jointly and sever¬ 
ally, liable. ’ ’ 

On page 2 strike out from lines 10 and 11 the words 
"or in any district wherein the defendant or any one 
of the defendants may be found.” 

Department of Justice, 
Washington, D. C., August 12,1922. 
Hon. Knute Nelson, 

Chairman Judiciary Committee, 

United States Senate. 

My Dear Senator: In the development of the so- 
called War Fraud cases for the prosecution of which 
Congress has made a special appropriation of $500,000, 
certain conditions have arisen which I desire to bring 
to your attention, and suggest the enactment of certain 
amendments to the present law as promptly as practi¬ 
cable in order to remedv these conditions. 

1. The; so-called War Fraud cases present two as¬ 
pects—one criminal and the other civil. In many cases 
criminal conspiracies to defraud the Government are 
being developed, and these aspects of the cases are 
being presented to the special grand jury in the Dis¬ 
trict of Columbia, authorized by law, and will be pre¬ 
sented in other appropriate jurisdictions where the 
facts are such as to call for prosecutions in those juris¬ 
dictions. The law affecting the jurisdiction of the 
courts and the procedure in such criminal cases ap¬ 
pears adequate to meet the situation. 

2. As to civil cases, however, a different condition 
is presented. In those cases where criminal conspir¬ 
acies to defraud the Government were developed and 
such fraud was accomplished, a civil suit, either as an 
action at law or a suit in equity lies to recover the 
amounts of which the Government was so defrauded, 
and in some cases, where no criminal act is developed, 
a civil suit will lie to recover amounts due the Govern¬ 
ment, or to set aside settlements founded upon mis¬ 
take, or some other cause, which would justify their 
recision. In these cases the Government finds itself 
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greatly embarrassed by the present state of the law 
with respect to the jurisdictions in which such suits 
may be brought. 

3. Under section 51 of the Judicial Code, such civil 
suits can only be brought in the jurisdiction of which 
the defendant is an inhabitant. In nearly all of these 
cases there are a number of defendants living in differ¬ 
ent judicial districts, and it would, therefore, be im¬ 
possible to sue them all in any one district, unless those 
living in the districts other than that in which the suit 
was brought voluntarily appeared, which .they will 
rarely do. In many cases, as in partnerships and in 
suits for an accounting, it is absolutely necessary to 
make several defendants parties to a suit, and tfieir 
interests may be such that unless they can be brought 
before the court, the court of equity on recognized 
principles will not entertain jurisdiction. The asser¬ 
tion of just claims of the Government in its own courts 
may thus be entirely defeated because of the stjrict 
limitations imposed by the statute upon the jurisdic¬ 
tion of the Federal courts, or rather the venue of 
actions. 

4. The present statutes provide, in effect, that in 
criminal cases against the United States, the offense 
may be investigated and tried in any jurisdiction where 
any part thereof was committed, and that penalties 
and forfeitures may be enforced by suit in the juris¬ 
diction in which the defendant resides or wherever he 
may be found. There seems to be no good reason why 
there should not be the same elasticity with respect 

to civil suits brought by the Government, and it seems 
rather anomalous that the right of the Government to 
enforce its just claims against its own citizens shojuld 
be defeated by narrow restrictions upon the jurisdic¬ 
tion of the Federal courts. This condition is remedied 
as to suits under the antitrust laws and similar stat¬ 
utes by special provisions in these statutes allowing 
suits to be brought wherever the defendant is found. 

5. A similar condition exists as to summoning wit¬ 
nesses to appear in Federal courts in civil cases, fit¬ 
nesses may be summoned in a criminal case to appear 
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in any United States court which has jurisdiction of 
the case if the witness can be served anywhere in the 
United States, but in civil cases no witness can be sum¬ 
moned to appear in court who lives over 100 miles 
from the place where the court sits, except in cases 
brought under the antitrust act and similar statutes 
where this condition is remedied by special provisions 
of these statutes. There seems no good reason why the 
United States should be embarrassed in the prose¬ 
cution of litigation to enforce its rights by such restric¬ 
tions upon the power of its courts to summon wit¬ 
nesses to appear before them. 

6. In these circumstances, I beg to suggest the en¬ 
actment by Congress of two amendments to the pres¬ 
ent statutes—one relieving the conditions as to juris¬ 
diction in cases in which the United States is a party, 
and the other to make the laws with respect to the 
summoning of witnesses in civil cases generally the 
same as that with respect to the summoning of wit¬ 
nesses in civil cases under the antitrust acts. 

7. The prompt enactment of these amendments to 
the present statutes is essential to enable the Govern¬ 
ment to institute and prosecute claims for the recov¬ 
ers of monev of which the Government was defrauded 

* * 

in these War Fraud cases. Without such legislation, 
the restriction upon the present jurisdiction is such 
that the efforts of the Government in this direction 
will prove unavailing in many cases, and these efforts 
will be greatly embarrassed and delayed in substan¬ 
tially all the cases now under consideration. 

I would respectfully request, therefore, that these 
bills be introduced, and, when referred to your com¬ 
mittee, that a prompt hearing thereon be had that 
their purpose may be explained, and, if approved by 
the committee, that they be pressed for as early enact¬ 
ment as possible, since the work of the department is 
being delayed and greatly embarrassed by the condi¬ 
tions which they are intended to remedy. 

Respectfully, 

H. M. Daugherty, 

Attorney General. 
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HOUSE OF REPRESENTATIVES. 

67th Congress, 2d Session. 

Report No. 1179. 

TO AMEND SECTION 51 OF CHAPTER 4 OF T^HE 

JUDICIAL CODE. 

August 22, 1922.—Referred to the House Calendar 
and ordered to be printed. 

Mr. Volstead, from the Committee on the Judiciary, 

submitted the following 

REPORT. 

To accompany H. R. 12356. j 

The Committee on the Judiciary, having had un[ier 
consideration H. R. 12356, beg leave to report the s^me* 
with the recommendation that it do pass. 

The change made in section 51 of chapter 4 of the 
Judicial Code is the proviso found on page 2 of ^he 
bill. Its purpose is to make it possible for the Govern¬ 
ment to sue and try in a civil action several persons 
residing in different districts. The necessity for this 
legislation appears from the following letter: 

Department of Justice, 
Washington, D. C., August 12,1922. 

Hon. A. J. Volstead, 

Chairman Judiciary Committee, 

House of Representatives. 

My Dear M. Volstead: In the development of the so- 
called war fraud cases for the prosecution of which 
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Congress has made a special appropriation of $500,- 
000, certain conditions have arisen which I desire to 
bring to your attention, and suggest the enactment of 
certain amendments to the present law as promptly as 
practicable, in order to remedy these conditions. 

1. The so-called war fraud cases present two aspects 
—one criminal and the other civil. In many cases, 
criminal conspiracies to defraud the Government are 
being developed, and these aspects of the cases are 
being presented to the special grand jury in the Dis¬ 
trict of Columbia, authorized by law, and will be pre¬ 
sented in other appropriate jurisdictions where the 
facts are such as to call for prosecutions in those jur¬ 
isdictions. The law affecting the jurisdiction of the 
courts apd the procedure in such criminal cases ap¬ 
pears adequate to meet the situation. 

2. As to civil cases, however, a different condition is 
presented- In those cases where criminal conspiracies 
to defraud the Government were developed and such 
fraud was accomplished, a civil suit, either as an 
action at law or a suit in equity, lies to recover the 
amounts of which the Government was so defrauded, 
and in some cases, where no criminal act is developed, 
a civil suit will lie to recover amounts due the Govern¬ 
ment, or to set aside settlements founded upon mis¬ 
take, or some other cause, which would justify their 
recision. , In these cases the Government finds itself 
greatly embarrassed by the present state of the law 
'with respect to the jurisdictions in which such suits 
may be brought. 

3. Under section 51 of the Judicial Code, such civil 
suits can only be brought in the jurisdiction of which 
the defendant is an inhabitant. In nearlv all of these 
cases there are a number of defendants living in differ¬ 
ent judicial districts, and it would, therefore, be im¬ 
possible to sue them all in any one district, unless those 
living in the districts other than that in which the suit 
was brought voluntarily appeared, which they will 
rarely do. In many cases, as in partnerships and in 
suits for an accounting, it is absolutely necessary to 
make several defendants parties to a suit, and their 
interests may be such that unless they can be brought 
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before the court, the court of equity on recognized 
principles will not entertain jurisdiction. The asser¬ 
tion of just claims of the Government in its own courts 
may thus be entirely defeated because of the strict 
limitations imposed by the statute upon the jurisdic¬ 
tion of the Federal courts, or rather the venue of 
actions. 

4. The present statutes provide, in effect, that in 
criminal cases against the United States the offense 
may be investigated and tried in any jurisdiction 
where any part thereof w T as committed, and that pen¬ 
alties and forfeitures may be enforced by suit in the 
jurisdiction in which the defendant resides or wher¬ 
ever he may be found. There seems to be no good 
reason why there should not be the same elasticity with 
respect to civil suits brought by the Government, and 
it seems rather anomalous that the right of the Gov¬ 
ernment to enforce its just claims against its own 
citizens should be defeated by narrow restrictions 
upon the jurisdiction of the Federal courts. This Con¬ 
dition is remedied as to suits under the antitrust laws 
and similar statutes by special provisions in these Stat¬ 
utes allowing suits to be brought wherever the defend¬ 
ant is found. 

5. ,A similar condition exists as to summoning wit¬ 
nesses to appear in Federal courts in civil cases. Wit¬ 
nesses may be summoned in a criminal case to appear 
in any United States court which has jurisdiction of 
the case if the witness can be served anywhere in the 
United States, but in civil cases no witness can be 
summoned to appear in court v T ho lives over 100 miles 
from the place where the court sits, except in cases 
brought under the antitrust act and similar statutes 
w’here this condition is remedied by special provisions 
of these statutes. There seems no good reason wdiy 
the United States should be embarrassed in the pros¬ 
ecution of litigation to enforce its rights by such re- 
structions upon the power of its courts to summon 
witnesses to appear before them. 

6. In these circumstances I beg to suggest the enact¬ 
ment by Congress of two amendments to the present 
statute—one relieving the conditions as to juristic- 
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tion in cases in which the United States is a party, 
and the other to make the laws with respect to the 
summoning of witnesses in civil cases generally the 
same as that with respect to the summoning of wit¬ 
nesses in civil cases under the antitrust acts. 

7. The prompt enactment of these amendments to 
the present statutes is essential to enable the Govern¬ 
ment to institute and prosecute claims for the recovery 

of monev of which the Government was defrauded in 
* 

these war fraud cases. Without such legislation, the 
restriction upon the present jurisdiction is such that 
the efforts of the Government in this direction will 
prove unavailing in many cases, and these efforts will 
be greatly embarrassed and delayed in substantially 
all the cases now under consideration. 

I would respectfully request, therefore, that these 
bills be introduced, and, when referred to your com¬ 
mittee, that a prompt hearing thereon be had that their 
purpose may be explained, and, if approved by the 
committee, that they be pressed for as early enactment 
as possible, since the work of the department is being 
delayed and greatly embarrassed by the conditions 
which thev are intended to remedv. 

Respectfully, 

H. M. Daugherty, 

Attorney General. 




